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VS. C. A NO 08-207S
TOMN OF NARRAGANSETT, et al
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MVEMORANDUM OF LAW I N SUPPORT CF
MOTI ON FOR _SUMVARY JUDGVENT

This is a 42 U S.C. Section 1983 civil rights action
brought by the ACLU on behalf of the URI Student Senate,
five students, and three | andl ords chall engi ng the Town of
Narragansett’s attenpt to manage the behavi or of UR
students, residents and |andlords in violation of their
constitutional rights. The Town in 2005 enacted an
Ordi nance entitled “unruly gatherings” which it anmended in
2007 as part of its continuing efforts “to discourage the
occurrence of repeated | oud and unruly gatherings” by
penal i zi ng “the persons responsi ble for the public nuisance
created by these gatherings...” See Exhibit A of Agreed
Statenent of Facts. Plaintiffs believe that Narragansett’s
“unruly gatherings” ordinance violates their procedural,
substantive, and equal protection rights, as well as their
rights to privacy and associ ation under both the United

States and RI Constitutions. In addition, the plaintiffs



believe that the ordinance is preenpted by the Residenti al
Landl ord and Tenant Act. RIG. 834-18-1 et seq.

This matter is before the Court on cross notions for
Summary Judgnent. Plaintiffs rely on the pleadings in the
case file, the agreed statenent of facts, the exhibits
attached thereto, and this Menorandum of Law. Plaintiffs
believe that there are no material facts in dispute and that
they are entitled to relief as a matter of |aw

FACTS
PROCEDURAL HI STORY

This matter conmmenced in the Washi ngton County Superi or
Court on May 23, 2008, by the petitioners seeking
declaratory and injunctive relief and a tenporary order
restraining and enjoining the Town of Narragansett from
prosecuting crimnal charges against petitoners Keach,

DeMer chant and Spatcher. The Town voluntarily agreed to
stay the pendi ng prosecutions but renoved this matter to
Federal Court for resolution. Petitioners request for
remand was deni ed. The parties conducted di scovery and have
filed cross notions for summary judgnment based on an agreed

statenent of facts with attached exhibits.



SUBSTANTI VE _HI STORY

In May of 2005, the Narragansett Town Council passed a
Nui sance Ordi nance designed to “give the Police Departnent
one additional tool to use inits efforts to deal with
issues related primarily to rental properties.”? The
justification for the Ordi nance focused on di scourag[ing]
“the occurrence of repeated |oud and unruly gatherings” and
penal i zi ng “the persons responsi ble for the public nuisance
created by these gatherings...” See Exhibit A The “unruly
gat herings” Nui sance Ordi nance as passed originally had five
sections, reproduced bel ow.
Section 46-10 (loud or unruly gatherings-public
nui sance) :
It shall be a public nuisance to conduct a
gathering of five (5) or nobre persons on any
private property in a manner which constitutes
a substantial disturbance of the quiet
enjoynent of private or public property in a

significant segnent of a neighborhood, as a
result of conduct constituting a violation of

| aw. Illustrative of such unlawful conduct is
excessive noise or traffic, obstruction of
public streets by crowds or vehicles, illegal

par ki ng, public drunkenness, public urination,
the service of alcohol to mnors, fights,
di sturbances of the peace, and litter.

A gathering constituting a public nui sance nmay
be abated by all reasonabl e neans incl uding,
but not limted to, an order requiring the
gathering to be di sbanded and citation and/or

! The Ordinance Summary al so stated: The Ordinance al so woul d provide a
penalty to the owners of rental properties if they are not taking
appropriate steps to correct the violations.



arrest of any |aw viol ators under any
appl i cabl e ordi nances and state statutes.

Sec. 46-11 (Notice of unruly gathering- posting;

mai | i ng) :

1. Wen the police departnent intervenes at a
gat hering which constitutes a nui sance under this
ordi nance, the prem ses at which such nui sance
occurred shall be posted with a notice stating that
the intervention of the police has been necessitated
as a result of a public nuisance under this
ordi nance caused by an event at the prem ses, the
date of the police intervention, and that any
subsequent event within a sixty (60) day period
therefromon the sanme prem ses, which
necessitates police intervention, shall result in the
joint and several liability of any guests causing the
publ i ¢ nui sance, or any persons who own or are
residents of the property at which the public
nui sance occurred, or who sponsored the event
constituting the public nuisance as nore fully
set forth bel ow.

2. The residents of such property shall be responsible
for ensuring that such notice is not removed or
defaced and it shall be an ordinance violation
carrying a penalty of a mninum nandatory one
hundred dollar ($100.00) fine in addition to any
ot her penalties which may be due under this section
i f such notice is removed or defaced, provided,
however, that the residents of the premses or
sponsor of the event, i f present, shall be
consulted as to the location in which such notice is
posted in order to achieve both the security of the
notice and its prom nent display.

Sec. 46-12 (Mailing of notice to property owner):

Notice of the intervention shall also be nailed to any
property owner on the Town of Narragansett property
tax assessnent records and shall advise the property
owner that any subsequent such intervention within
sixty (60) days on the sane premises shall result in
liability of the property owner for all penalties
associated with such intervention as nore particularly
set forth bel ow



Sec. 46-13 (Persons liable for a subsequent response to

a gathering constituting a public nuisance):

1. The person or persons who own the property where the
gathering constituting the public nuisance took
pl ace, provided that notice has been mailed to the
owner of the property as set forth herein and the
gathering occurs at |east two weeks after the
mai | ing of such notice.

2. The person or persons residing on or otherwise in
control of the property where such gathering
t ook pl ace.

3. The person or persons who organized or sponsored
such gat heri ng.

4. Al persons attending such gatherings who engage in
any activity resulting in the public nuisance.

5. Nothing in this section shall be construed to
impose liability on the resident or owners of
the prem ses or sponsor of the gathering, for the
conduct of persons who are present w thout the
express or inplied consent of the resident or
sponsor, as long as the resident and sponsor have
taken all steps reasonably necessary to exclude
such uninvited participants fromthe prem ses,

i ncluding Iandl ords who are actively attenpting to
evict a tenant fromthe premses.

Where an invited guest engages in conduct which the
sponsor or resident could not reasonably foresee and
the conduct is an isolated instance of a guest at the
event violating the | aw which the sponsor is unable to
reasonably control w thout the intervention of the
police, the unlawful conduct of the individual guest
shall not be attributable to the sponsor or
resident for the purposes of determ ning whether
the event constitutes a public nuisance under this
section.

Sec. 46-14 (Penalties):

It shall be an ordinance viol ation punishable as
set forth herein when intervention at the sane

| ocation to abate a gathering constituting a public
nui sance occurs within a sixty (60) day period after
the property was posted in accordance wi th Section
46- 11.

1. For the first intervention in a sixty (60)



day period the fine shall be a mninmm
mandat ory two hundred fifty dollars ($250.00);

2. For the second such intervention in a sixty (60)
day period the fine shall be a m nimum mandatory
three hundred fifty dollars ($350.00);

3. For any further such responses in a sixty (60)
day period the fine shall be a m nimum mandatory
five hundred dollars ($500.00).

I n August of 2007, the Town of Narragansett anended the
“Unruly Gatherings” Ordinance by renumbering the sections?
extending the notice period to coincide with the school year, adding
| anguage that expanded categories of potential violators and
proscribed actions®, increasing the nonetary penalties, and
mandati ng community service for violators of the ordinance. See
Exhibit B of agreed statement of facts.

The rel ationship between URI and the Town of Narragansett has
been a long and tumul tuous one. Hi storically, Narragansett’s high
vol une of seasonal rental properties has attracted URI students
needi ng of f - canpus housing, resulting in high concentrations of UR
students living in various nei ghborhoods of the Town (Bonnet Shores,
Scar borough, or Pt. Judith). In the late 1980s the Town attenpted
to deal with problens between residents and students by passing a
zoni ng ordi nance prohibitng the rental of properties to nore than
three unrel ated persons. This ordinance was chal | enged by | andl ords
and tenants (students) and declared unconstitutional by the Rhode

I sland Superior Court in 1994 as a violation of the due process and

2 Now Article I, Section 46-31 through 35.

3 The owner was added to the residents as responsible parties who coul d
be assessed penalties, and “obscuring” of the orange sticker was added to
the Iist of proscribed actions.



equal protection clauses of Article 1, Section 2, of the Rhode

Island Constitution. DiStefano, et al v. Haxton, et al, Slip

Deci sion dated 12/12/94 by J. Fortunato. Thus, Narragansett’'s
attenpt to deal with “loud parties, littering, abusive |anguage,
speedi ng vehicles, garbage, parking and urinating in public” through
a zoning ordi nance was unsuccessful. Id. However, in the face of
persi stent conplaints about students and |oud parties, the Town of
Narragansett attenpted to solve the problemby creating public
nui sance ordi nances to suppl ement Rhode Island crimnal |aw.

The 2005 public nuisance ordinance as amended in 2007 to

"4 ordi nance has

become the “unruly gatherings” or “orange sticker
been controversial fromits inception. Efforts by UR students and
| andl ords to bl ock or amend the |aw through negotiations proved
unsuccessful. After receiving conplaints fromthe UR Student
Senat e, individual UR students, and |andlords, the ACLU chal |l enged
to the constitutionality of this ordinance. The event that
precipitated the filing of the lawsuit was the Town’s prosecution of
plaintiffs Keach, DeMerchant, and Spatcher in Narragansett’s
Muni ci pal Court for the alleged violation of Ordinance 46-31-1, to
Wi t:

Did then and there, being a resident of the

property at 24 Gardenia Ln, failed to abate a
gat hering, which constituted a public nuisance

4 The Town of Narragansett Police Department uses 10” by 14” orange
stickers to post public notice on the front door of “nuisance” houses.
Agreed Statement O Facts paragraph 21. See Exhibit D for Nui sance House
Li sts.



that occurred within the noticed period after

the property was posted in accordance with Sec.

46-32, in violation of 46-31 of the

Narragansett Town Ordinances. See Exhibits C

of Agreed Statenent O Facts.
These three prosecutions have been stayed pending the outcone of
this matter. Agreed Statenent O Facts, Paragraph 29. Each of
these students was disciplined by URI after Narragansett authorities
forwarded the charges to URI. Agreed Statenent O Facts, Paragraph
30.

Two other plaintiffs, Byrne and Cuddy, had their rental home
posted with an orange sticker. Agreed Statement O Facts, Paragraph
31. Their landlord used the posting to evict these students who
ending up having to pay for new housing, as well as, forfeiting
prepaid rent. Agreed Statement O Facts, Paragraphs 32 and 33.
Byrne al so was suspended for 2 games fromhis hockey teamas a
result of the disciplinary referral to URI. Agreed Statement O
Facts, Paragraph 33. At the conclusion of the 2007-8 school vyear,
Cuddy transferred to an out-of-state school to conplete his
education rather than return to URI and deal with the off-canpus
housi ng situation.

The plaintiff landlords had their rental properties posted
with the orange sticker. Due to the posting, they had extrene
difficulty finding students to rent their properties and

subsequent|ly were forced to rent at |ower rates to year-round non-

student tenants. Agreed Statenent O Facts, Paragraphs 34, 35 and 36.



THE LAW

This case involves a challenge to the constitutionality
of the “unruly gatherings” ordinance (Article Il, Sections
46- 31 through 35) enacted by the Town of Narragansett in
2005 and anended in 2007, brought by the URI Student Senate,
five students, and three landlords. The plaintiffs believe
that the ordinance violates their rights to procedural and
subst antive due process, equal protection, privacy and
freedom of association. 1In addition, the plaintiffs
mai ntai n that the ordinance is preenpted by the Residential
Landl ord and Tenant Act. RI G 834-18-1 et seq.

A
The 2007 Amrended Ordi nance Sec 46-31 is void for

vagueness. Phrases such as “unruly gathering,” “public
nui sance,” “substantial disturbance,” and “a significant
segnent of a nei ghborhood” do not provide fair notice to
students, tenants or |andlords of what constitutes illegal
behavi or and do not provide appropriate guidance to the

police to ensure non-discrimnatory and non-arbitrary

enforcement. Gayned v. City of Rockford, 408 U S. 104, 92

S.C. 2294 (1972); Fratiello v. Mancuso, 653 F. Supp 775

(D.R 1. 1987).

It is a basic principle of due process that an
enactnent is void for vagueness if its
prohi bitions are not clearly defined. Vague



| aws of fend several inportant values. First,
because we assune that man is free to steer
bet ween | awful and unl awful conduct, we insist
that | aws give the person of ordinary
intelligence a reasonabl e opportunity to know
what is prohibited, so that he may act
accordingly. Vague laws nmay trap the innocent
by not providing fair warning. Second, if
arbitrary and discrimnatory enforcenent is to
be prevented, |aws nust provide explicit
standards for those who apply them A vague

| aw i nperm ssi bly del egates basic policy
matters to policenmen, judges and juries for
resolution on an ad hoc and subjective basis,
with the attendant dangers of arbitrary and

di scrimnatory application. Third, but

rel ated, where a vague statute “abut[s] upon
sensitive areas of basic First Anendnent
freedons,” it “operates to inhibit the

exerci sed of [those] freedons.” Uncertain
meani ngs inevitably lead citizens to “*steer
far wider of the unlawful zone' ...than if the
bounderies of the forbidden areas were clearly
mar ked.” Gayned v. City of Rockford, 408 U. S.
104 (1972) footnotes omtted.

I n approving the anti-noise ordinance at issue in
Grayned Justice Marshall stated that, although the question
was cl ose, the ordinance® required that (1) the “noise or
di version” be actually inconpatible with normal school
activity; (2) there be a denonstrated causality between the
di sruption that occurs and the “noise or diversion”; and (3)
the acts be “willfully” done. Id. He contrasted this

ordi nance with the ordinance in Coates v. Cincinnati, 402

5> “No person, while on public or private grounds adjacent to any building
in which a school or any class thereof is in session, shall willfully
make or assist in the making of any noise or diversion which disturbs or
tends to disturb the peace or good order of such school sessions or class
thereof.” cite onmtted

10



U S 611(1971), that punished the sidewal k assenbly of three
or nore persons who “conduct thenselves in a manner annoyi ng

to persons passing by .o because enforcenment depended on the
conpl etely subjective standard of “annoyance” and the broadly

wor ded |icensing ordinance in Shuttlesworth v. Birm ngham,

394 U. S. 147 (1969), which granted standardl ess discretion to
public officials to grant or withhold parade permts. Id.
Here, Narragansett fails to define “public nuisance” or
“substantial disturbance” or “significant segnent of a
nei ghbor hood,” and gives the police unfettered discretion to
post orange stickers on properties which subject |andlords
and tenants of those properties to nonetary fines for renoval
and the stigma of public humliation. The lack of fair
warning to | andlords and tenants and standardl ess enforcenent
by the police with no opportunity to contest the posting of
t he orange sticker conbine to demand that Narragansett’s
“unruly gatherings” ordi nance be voi ded on vagueness grounds.
B
The “unruly gatherings” ordinance violates the
plaintiffs’ right to procedural due process. Both liberty
and property interests are inplicated. The act of affixing
a 10 inch by 14 inch orange sticker to the front door of a
rental property is left to the sole discretion of the police

Wi th no opportunity for a hearing either before or after the

11



posting of the orange sticker. Since the orange sticker can
not be renoved until the end of the school year w thout
financi al penalty, regardl ess of the presence or absence of
the original “unruly” tenants, its presence stigmatizes the
reputations of the landlord and any and all tenants, and
reduces the value of the property, in effect depriving the

| andl ord of fair use of the property. See Goss v. Lopez,

419 U. S. 565 (1975); Wsconsin v. Constantineau, 400 U.S.

433 (1971).

In Goss v. Lopez, 419 U S. 565 (1975), the U. S. Suprene

Court held that students are entitled to notice and a
heari ng when suspended for up to ten days for all eged

m sconduct. They had both an entitlenment to a public

education under Chio law and a “liberty” interest in their
“good nane, reputation, honor or integrity.” Id. The Court
expl ai ned:

The Due Process C ause al so forbids
deprivations of liberty. “Were a person’s
good nanme, reputation, honor or integrity is at
st ake because of what the governnent is doing
to hinf the mnimumrequirenments of the C ause
nmust be satisfied. Wsconsion v.

Const anti neau, 400 U.S. 433,437(1971); Board of
Regents v. Roth, 408 U. S. 564, 573(1972).

School authorites here suspended appell ees from
school for periods of up to 10 days based on
charges of m sconduct. |f sustained and
recorded, those charges could seriously danage
the student’s standing with their fellow pupils
and their teachers as well as interfere with

| ater opportunities for higher education and

12



enploynent. It is apparent that the clained
right of the State to determine unilaterally
and wi thout process whether that m sconduct has
occurred imredi ately collides with the

requi renents of the Constitution. Id.

In Wsconsin v. Constantineau, 400 U S. 433 (1971), the

U.S. Suprenme Court held that a Wsconsin statute that
aut hori zed desi gnated persons to forbid the sale or gift of
intoxicating liquors to one who, “by excessive drinking,”
produces conditions or exhibits specified traits, such as
exposing hinself or famly “to want” or becom ng “dangerous
to the peace” of the community, was unconstitutional on its
face. In this case the Chief of Police in Hartford,
W sconsin, posted a notice in all retail liquor outlets in
Hartford that sales or gifts of liquors to appellee were
forbi dden for one year. The statute had no requirenent of
notice or a hearing for the designated officials. The
appel | ee chal | enged the statute and sought to enjoin its
enforcenment. In finding the statute unconstitutional, the
District Court said:

It would be naive not to recognize that such

“posting” or characterization of an individual

will expose himto public enbarrassnent and

ridicule, and it is our opinion that

procedural due process requires that, before

one acting pursuant to State statute can nake

such a quasi-judicial determ nation, the

i ndi vi dual involved nust be given notice of

the intent to post and an opportunity to
present his side of the matter. 1d.

13



The Supreme Court affirnmed the finding that procedural
due process was required because the “posting” was “a stigna
or badge of disgrace.” 1d.

Where a person’s good nane, reputation,

honor or integrity is at stake because of
what the governnent is doing to him notice
and an opportunity to be heard are
essential. “Posting” under the Wsconsin
Act may to sone be nerely the mark of
illness; to others it is a stigma, an

of ficial branding of a person. The |abel is
a degrading one. Under the Wsconsin Act, a
resident of Hartford is given no process at
all. The appell ee was not afforded a chance
to defend herself. She may have been the
victimof an official’s caprice. Only when
t he whol e proceedi ngs | eading to the pinning
of an unsavory |abel on a person are aired
can oppressive results be prevented. Id.

Here not only do the URI student residents receive the
stigma of the highly public “orange sticker” posting, but the
Police Departnent refers notice of the posting to UR
officials, publishes sane in |ocal newspapers (Narragansett
Times and the I ndependent), and maintains a public nuisance
housing list. There is no way to challenge this stigmatizing
event as the police are given unfettered discretion to post
“orange stickers.” The Town’s decision to post students’
resi dences for the balance of the school year (up to nine
nont hs dependi ng on the date of the posting) defanes and

hum |iates both the student residents and the owners of the

properties. Critics of the orange sticker policy refer to

14



this posting as the equival ent of the branding of Heat her
Prynne with the “Scarlet letter” A in Nathaniel Haw horne’s
1850 cl assi c.

The | andl ords al so have property and liberty interests
at sake here and are denied any kind of a hearing to
chal I enge the posting of the orange sticker on their
properties. Al of the plaintiff landlords |ost incone when
they could not |locate student renters and had to rent to non-
student year-round renters. The stigma of the orange sticker
al so adversely affected their reputations in their
communities. Retiree Walter J. Manning relies on the incone
generated by his rental property which is located in the sane
nei ghbor hood where he resides. The posting of the orange
sticker during the 2007-2008 school year was a constant
sham ng whi ch he and his neighbors viewed daily as they drove

in and out of their nei ghborhood.

C
Subst antive due process gives individuals the right to
be free of arbitrary |aws and enforcenent thereof where

liberty interests |ike privacy and associational rights are

15



concer ned. See Lawrence v. Texas, 539 U. S. 558, 123 S. C

2472; Coates v. City of G ncinnati, 402 U S. 611 (1971).°

In Lawrence v. Texas, |Id., the U S. Suprene Court held

that a Texas statute crimnalizing sanme sex intimte sexual
conduct was unconstitutional as applied to adult mal es
engagi ng i n consensual sexual acts in the privacy of their
home. The Court ruled that the adults were free to engage
in private conduct in the exercise of their |iberty under
the Due Process Clause. It traced substantive due process

rights cases fromearly cases |ike Meyer v. Nebraska, 262

U S 390 (1923) and Pierce v. Society of Sisters, 268 U S

510 (1925), through Giswold v. Connecticut, 381 U S. 479

(1965), and Roe v. Wade, 410 U. S. 113 (1973) to establish
“once nore that the protection of |iberty under the Due
Process C ause has a substantive di nension of fundanental
significance in defining the rights of the person.”

Lawer ence v. Texas, |d.

The Lawrence Court opined that “[t]he stigma this
crimnal statue inposes, noreover, is not trivial”. Id.

While just a class C m sdeneanor it still is “a crimnal

51n Coates v. City of Cincinnati, 402 U S. 611 (1971) the Suprene Court
hel d unconstitutional on its face an ordinance that nade it a crimnal

of fense for “three or nore persons to assenble ...on any sidewal ks ...and

t here conduct thenselves in a nanner annoying to persons passing by .. In
addition to the before discussed void for vagueness hol di ng, the court

al so held that the ordinance violated the constitutional right of
assenbly and associ ati on.

16



offense with all that inports to the dignity of the persons
charged.” 1d. Thus, “[t]he petitioners will bear on their
record the history of their crimnal convictions.” Id.
Plaintiffs Keach, DeMerchant, and Spatcher face
prosecution for violation of Ordinance 46-31 in the
Nar ragansett Municipal Court for their alleged failure to
abate a so-called “unruly gathering” after an “orange
sticker” was posted on their door. They have al ready been
stigmati zed by the public posting of their residence but now
face possible conviction with nonetary fines and community
service for being residents of a house where an all eged
“unruly gathering” occurred. They are not charged with
commtting a crinme but with failing to abate an ill-defined
“unruly gathering” in their residence. Crimnal or Quasi-
crimnal prosecutions based on a relationship to a residence
and not on the conmm ssion of a crine offends notions of
fairness and underscores why Narragansett’s “orange sticker”
ordi nance should be held unconstitutional on its face or as
applied to residents and/or owners. Simlarly, this
ordi nance is over-inclusive in that it punishes individuals
who have conmmitted no crime or violation for sinply being
present at or associated with a location or an event. It
shoul d not be a crimnal or quasi-crimnal offense or even a

civil violation to participate in a gathering or to be a

17



resident or owner of a residence where a gathering has taken

pl ace. Like the Cinncinnati ordinance in Coates, Id., the

Nar ragansett ordi nance nmakes it a crinme to associate with
others at gatherings deened by the police to be “unruly.”’
D
Thi s ordi nance al so i npinges upon the rights of UR
students and property owners who rent to students to the
equal protection of the | aw because this ordi nance was
designed to control their lives and activities as renters in

Narragansett. They, like the hippies in Dept. of

Agriculture v. Mreno, 413 U S. 528, 93 S.C. 2821 (1973),

or the disabled in Gty of Oeburne v. O eburne Living

Center, 473 U S. 432, 105 S.Ct. 3249 (1985), or the

honosexual s in Romer v. Evans, 517 U S. 620, 116 S.Ct. 1620

(1996), are politically unpopular groups entitled to a nore
searching formof rational basis review See Lawence v.
Texas, supra., and Justice O Connor’s concurring opinion
cont ai ned t herein.

The equal protection clause protects unpopul ar groups
t hat have been denied rights or entitlenents because of
aninosity toward those groups. Justice O Connor expl ai ned

in her concurring opinion in Lawence v. Texas, Id., the

" Unfettered police discretion concerning political signs was al so held
unconstitutional by this court in Driver v. Town of Richnond et al, 570
F. Supp. 2d 269 (R 2008).

18



rationale for applying a nore searching formof rationa
basi s revi ew

We have consistently held, however, that sone
obj ectives are, such as “a bare...desire to harm
a politically unpopul ar group,” are not
legitimate state interests. Departnent of
Agriculture v. Mreno, supra, at 534, 93
S.Ct.2821. See also O eburne v. O eburne Living
Center, supra, at 446-447, 105 S. . 3249; Roner
v. Evans, supra at 632, 116 S.C.1620. When a

| aw exhi bits such a desire to harma politically
unpopul ar group, we have applied a nore
searching formof rational basis reviewto

stri ke down such |aws under the Equal Protection
Cl ause.

The ani nosity between Narragansett |andl ords (whether
residents or not of the Town) who rent to URI students and
the URI students who rent fromthem on the one hand, and
full-time residents of the Town who object to the presence of
the students on the other, has a long history in Town affairs
and politics. Efforts to use zoning laws to restrict and
[imt the student population (no nore than 3 unrel ated
persons were permtted to live together) were held by the
State Superior Court to violate the equal protection and due

process clauses of the State Constitution. D Stefano et al v.

Haxton et al, supra. The continuing effort to target

students and to control their behavior led to the enactnent
of the “unruly gatherings” ordinance. The anmendnent of the
ordi nance in 2007 to coincide with the school year belies any

effort by the Town to disguise the true intent of the

19



ordi nance to target URI students and “absentee | andl ords” by
this legislative act. Since 22% of Narragansett’s 2460zx
housi ng units are seasonal, it is clear that a high
percentage of those units are rented by absentee |andlords to
URI students during the school year and that this has becone
a maj or concern of many town residents. See Agreed Statenent
O Facts, Paragraphs 5,6, and 7 quoting fromthe Narragansett
Conpr ehensi ve Pl an (2005-2008). Like the H ppies in Mreno,

Id., the disabled in Cty of Ceburne, Id., and the

honmpbsexual s in Roner, Id., and Lawence, Id., the URl student
renters and their | andlords should be protected from
prosecution by the Court based on the Equal Protection C ause
of the R1. and U S. Constitutions.
E

The “unruly gatherings” ordinance as it attenpts to
regul ate | andl ords and encourage themto evict their tenants
runs afoul of and is inconsistent with the Residenti al
Landl ord Tenant Act, R1.G L. 34-18-1 et seq., which governs
the rights and obligations of |andlords and tenants. See

Errico et al. v. LaMountain, 713 A 2d 791 (Rl 1998).

Plaintiffs believe that the “unruly gatherings” ordi nance
i nperm ssibly intrudes upon the state-governed | andl ord-
tenant area of the | aw as enacted by the Rhode Island

Ceneral Assenbly and thus should be preenpted thereby. See

20



Provi dence Lodge No.3, Fraternal Oder of Police, et al. v.

Provi dence External Review Authority, et al., 951 A 2d 497

(Rl 2008).

The Ordinance on its face targets |andlords (property
owners) and tenants (residents) and nmakes themjointly and
several ly responsi ble for the behavior of attendees at
“unruly gatherings.” It encourages |andlords to evict their
tenants as an affirmative defense. See Sec. 46-34(5). Agreed
Statenent O Facts. Exhibit B. Plaintiffs Byrne and Cuddy
were evicted fromtheir hone due to the police posting of
their residence. Landlord-Tenant relations are regul ated by
the Residential Landlord Tenant Act, RIG 34-18-1 et seq.,
and any town ordi nance inconsistent with this Act is
preenpted by said state law. Narragansett’'s efforts to
regul ate the |l andlord-tenant relationship through enforcenent

of the “unruly gatherings” ordinance shoul d be prohibited.
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CONCLUSI ON

For all of the above reasons, plaintiffs believe that
the “unruly gatherings” ordinance is unconstitutional on its
face and as applied to them and request that their Mtion

for Summary Judgnent be granted.

Attorney for Plaintiffs

H Jefferson Melish /s/

H. JEFFERSON MELI SH, #3100
ACLU - RI AFFI LI ATE

74 Main Street

Wakefield, RI 02879

(401) 783-6840

On behal f of the RI ACLU
hj . neli sh@erizon. net

CERT! FI CATI ON

| certify that on July 7, 2009, | caused to be filed
and served el ectronically a copy of the attached Plaintiffs’
Menor andum of Law in Support of Mdtion for Summary Judgnent
via the CMECF Filing Systemto all counsel of record.

H Jefferson Melish /s/
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