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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

LILIAN PAHOLA CALDERON JIMENEZ,
Petitioner,
V. No. 18-cv-10225-MLW

KIRSTJEN M. NIELSEN, et al.

Respondents.

N N N N N N N N N N N

AFFIDAVIT FROM ICE REPRESENTATIVE

Pursuant to this Court’s order on February 15, 2018 (ECF No 17), ordering Respondents,
by 12:00 noon on February 21, 2018, to file an affidavit from an ICE representative,

Respondents submit the following affidavit from Deputy Field Office Director, Todd M. Lyons.
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Respectfully submitted,

CHAD READLER
Acting Assistant Attorney General

WILLIAM C. PEACHEY
Director
Office of Immigration Litigation

Elianis N. Perez
Assistant Director

Sarah L. Vuong
Senior Litigation Counsel

/s/ Mary L. Larakers

MARY L. LARAKERS (Texas Bar # 24093943)
Trial Attorney

U.S. Department of Justice, Civil Division
Office of Immigration Litigation,

District Court Section

P.O. Box 868, Ben Franklin Station
Washington, DC 20044

(202) 353-4419

(202) 305-7000 (facsimile)
mary.l.larakers@usdoj.gov

/s/ Eve A. Piemonte (by MLL)
Eve A. Piemonte (BBO # 628883)
Assistant United States Attorney
United States Attorney’s Office

1 Courthouse Way, Suite 920
Boston, MA 02210

(617) 748-3100
Eve.Piemonte@usdoj.gov

Counsel for Respondents
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CERTIFICATE OF SERVICE

I, Mary L. Larakers, Trial Attorney, hereby certify that this document filed through the
ECF system will be sent electronically to the registered participants as identified on the Notice of
Electronic Filing (NEF) and paper copies will be sent to those indicated as non-registered
participants.

/s/ Mary L. Larakers
Mary L. Larakers
Dated: February 21, 2018 Trial Attorney
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DECLARATION OF DEPUTY FIELD OFFICE DIRECTOR
TODD M, LYONS
Pursuant to the authority of 28 U.S.Qh § 174&, I, Todd
M. Lyons, a Deputy Field Office Director éﬁ the Bﬁrlington,
Massachusetts, United States Immigration éﬁd Customs
Enforcement office, Department of Homeland?Securiﬁy {“"ICE"),

declare as follows:

1. I am & Deputy Field Office Director at thé
Burlington, Massachusetts, United States Iﬁmigrati@n and
Customs Enforcement office, Department of_ﬁomelandfsecurity.

2. Included in my official duties as é DeputyéField
Office Director ig the responsibility for ;versighi of the
operations of the Boston, Massachusetts, A%ea of |
Responsibility (“AOR”) Enforcement and Reméval Opeiations
(“ERO”) component of ICE. | |

3. I am responding to the Court’s Ordér'dated;February

15, 2018, issued in Caldexon-Jimenez v. Niélsen, ef al.,
18¢v10225-MLW (D. Mass. filad Feb. 5, 20185 directfing a
sworn statement responding to eleven questions After my
official inguiry into the circumstances relatlng the Court’s
questions, I report the following:

4. In response to the Court’s questlon at g 1(a)
regarding “the official who made the dec1sxon that she
(Calderon=Jimenez] be detained,” that offlglal was .

Supervisory Detention and Deportation Offi@er ToddfFalvey.

8.2'd PPOLSEEEERT6 0L LEPESISLTS Sci0 BN4,301.508:wedd 82117 BTe2-72-834
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5. Responding to the Court’s questlon at g 1(b)
regarding “the legal basis for the dec1smon, lncludlng
whether ICE considered her detention mandatory or?
discretionary,” the legal bases were 8 U. S C. §§ lloE(a)

(6) (A) (i), the inadmissibility charge under which she was
found removable from the United States, and 1231 whlch
authorizes the detention of such aliens iﬁéorder tb
implement the removal processz. A valid tﬁével doéument,
Calderon’s Guatemalan passport, existed fd% execuﬁion of
Calderon’s final order of removal, her children we?e in the
care and custody of their father, and shefﬁs'not éligible of
any immigration benefits that would allow #er to fémain-in
the United States. On July 20, 1999, an i%migratibn judge
granted Calderon voluntary departure and denied héﬁ other
applications. On September 25, 2002, the;éoard of
Immigration Appeals affirmed the immigratibn judgefs
decision and dismissed the appeal. The Board of Immlgratlon
Appeals permitted Calderon “30 days from the date Of this
order or any extension beyond that time angay be granted by
the district director.” The decision alsofadvisedﬁCalderon
of the penalties for failing to depart tim@ly. Caideron’s
Petition for Review was voluntarily dismiééed baseé upon her
counsel’s motion informing the court that ?he had ﬁeparted
the United States and did not seek to protéed with;her

Petition for Review.

g-2°d PER.LSPEZRTTE (0L . LEAES3ISLTS Sd0 i@EJﬂ:!/EIZ)I/SOENJOJ_—[' 82:1TT 3182-T2-834
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Although Calderon had an approved I-130, Qbich waé filed in
2016, this alone does not accord her lawfﬁi statué in the
United States, Based upon the totality of:these féﬁtdrs and
in accordance with Executive Order 13768 o% Janua#y 25, 2017
- Enhancing Public Safety in the Interiorgﬁf the ﬁnited
States, the decision to detain her was neﬁér vieweﬁ as a
matter of being mandatory or discretionarj} but.sibply in
accordance to the law, and ICE’s operatingiproceddies.

G, In response to the Court’s quest#on at i lic)
regarding “the procedures followed in reaching it [detention
decision] and the individualized reazons fér it, i?'any,”
ERO’s processing system, the Risk ClasSifi?ation A?sessment
(RCA), assists the agency in making detenﬁion |
determinations. The RCA is then reviewed by a SUpe%viSory
Detention and Deportaticn Officer (SDDO). ihe RCA ﬁetermined
Calderon was a flight risk based on the fi_;a_al orde;:r of
removal, the BIA’s dismiszal of her appeal; and he} failure
to comply with the previous voluntary depagture oraer in
1999 issued by an immigration judge. The a?ailability of bed
space and lack of child-care issues were aiso consﬁdered and
determined to weigh in the favor of detention. SDDb Todd
Falvey agreed with the system’s determination and ?RO
detained her accordingly in order to execu%e the final crder

of removal.

8-t "d PORLSPEERETE (oL L6AES9SL TB 5d0 :—_E'Dﬂ:!/Z-DI/SQ.EI iwed4 g2:1T 8iB2-12-834
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7. In responge to the Court’s questﬁon at ﬂ?lfd)
regarding “the official who decided that Célderon.éhould ba
released,” the Acting Field Office Directoi, Thoma% P,
Brophy, made the decision that Calderon befreleaseﬁ.

8. In response to the Court’s questéon at ﬂ{l(e)
regarding “the reasons for her [Calderon’sj releasé,”
Caldercn had submitted Form I-246 Applicatﬁon for Stay of
Removal, on January 30, 2018, requesting a? adminigtrative
stay of removal. ERQO reviewed hér Form I—?46 application
and based on a review of all circumstances, ICE released
her. Included ameong the considerations génerallyﬁwhen
adjudicating an administrative stay of reméval areithe
following factors: medical condition, tie; to thé
community, and likelihood of removal. ;

g, In response to the Court’s question at'ﬂil(f)
regarding “the reason(s) why she [Calderonj was reieased on
February 13, 2018, rather than soconer or léter,”. EICE
needed a reasonable periocd cf time to reviéw and aﬁjudicate
the Form I-246 application. Additionally,;this caée was
brought to the Acting Field Office Directo%’s attehtion on
February 12, 2018. BAfter case review, con#ultatioﬁ with
supervisory staff and the ICE Offige of Chief Coun?el, the
Acting Field Office Director granted Calde%on’s Fo%m I-246
stay request. With the granting of the Fofm I-246;stay

request, ICE initiated steps to release Calderon.

B-S°d PP L SPEIR2TE 01 LBOESISI TS 540 ®N4-301~- SQE iwod4 B2:TT 2Te2-T2-934
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10. In response to the Court’s questﬁon at ﬁ?l(g)
regarding “whether respondents assert thaﬁﬁthey héﬁ, and
still have, the authority t¢ detain Caldefpn with@ﬁt an
individualized determination of dangerousnéss and:iisk of
flight,” ICE relies on the authority in 8_&-8.0. §51182(a)
() (A) (1}, the inadmissibility charge unde& which ?he was
found removable from the United States, ané § 1231 that
authorizes detention in order to execute a;removalzorder.

il. In response to the Court’s questﬁOn at ﬂ;l{h)
regarding “whether Calderon haz been releaﬁed for % defined
period of time and, therefore, may be detdined agaﬁn.”
Calderon has been granted a stay of removai for th% period
of three months. So long as she remains éﬁbject tb a final
administrative order of removal the immigr%ticn stétute
provides for her detention for the purposé?of execﬁtion of
the removal order. Calderon may apply fo;ian addiﬁional
period of stay of removal if she so desire%. At thﬁt time,
any subsequent I-246 will be adjudicated égd a diséretionary
determination will be made. . .

12, 1In response to the Court's quest;On at ﬁil{i)
regarding “whether any individuals other tﬁan Caldéron and
de QOliveira were arrested while taking steﬁs-to seék
permanent residency at a Massachusetts or ﬁhode Isjand CIs

cffice in January 2018,” the answer is yes}-that an

B-9'd PIRLSBEIBSTE 0L LERESISLTT 840 BN4-301 fSQEI"i uoJ4 82:17 BTE2-12-934
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additional five aliens subject to final ofﬁers offremoval
were so apprehended during January 201i8. .

13. 1In response to the Court’s follo@—up at ﬁ 1(3)
regarding any positive response to the=Cou;t's queétion as
posed in paragraph 12 above —- “if so, wﬂéther any of those
individuals have received individualized déterminaﬁions of
dangerousness of flight without filing pétﬁtions uhder
§2241"” == ERQO's processing system, the RiSﬁ Classification
Assessment (RCA), referred to above, ass-is‘%ts the a?gency in
making detention determinations, and factoﬁs of flﬁght risk
and danger are included in the RCA assessmént. Thé five
additional aliens referred to in the parag?aph abo?e
received RCA determinations, which were tﬁén revie@ed in an
individualized respective determination as;to eachialien’s
case and individual circumstances, prior té their ﬁetention.

14. In response to the Court’s folloy—up at E 1(k)
regarding any positive responses to the-Coﬁrt’s quéstions
posed in paragraphs 12 and 13 above -- “wh%ther an? of them
have als¢o been released,” - yes, one of thé additibnal five
final order aliens referred to in paragraph.lz'was;released

from ICE custody the szame day of the arrest.

g-4'd PEBLSBESPETE oL LEBESISLTY 5d0 BN4,301,508:w044 B2iTT B8I0E-T12-E34
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I declare under penalty of perjury that the foregolng
18 true and correct.

Executed on:
Date Slgnatur-

Zfeifzas: <

e

-ty Fleld
Director -
U.s. Immlgratlon & Customs
Enforcement . :
Dept. Homeland Securlty ;
Burlington, Massachusetts
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