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MEMORANDUM OF FACT AND LAW OF  
AMERICAN CIVIL LIBERTIES UNION OF RHODE ISLAND  

AS AMICUS CURIAE 
IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS 

 
The American Civil Liberties Union of Rhode Island (“ACLU-RI”), appearing as amicus 

curiae, submits the within Memorandum in support of Defendants’ Motion to Dismiss the 

Amended Complaint. 

Michael Benson, et al., (“Plaintiffs”) have brought this action against Governor Gina M. 

Raimondo, et al., (“Defendants”) to challenge the constitutionality of the Reproductive Privacy 

Act, Chapter 4.13 of Title 23, signed by Governor Raimondo on June 19, 2019.  Plaintiffs first 

filed this complaint on June 19, 2019, when H-5125B (the “Reproductive Privacy Act” or “RPA”) 

was still pending in the General Assembly. Their efforts that same day to enjoin the General 

Assembly from transmitting the RPA to the Governor for signature having failed, they 

subsequently amended the complaint on June 25, 2019 challenging the constitutionality of the 

RPA.   Plaintiffs’ counsel had also submitted, as an exhibit to the complaint, testimony on the RPA 

in the form of an amicus brief submitted to Nicholas Mattiello, Speaker of the House, and 

Dominick Ruggerio, President of the Senate, on March 18, 2019 when H 5125B had passed, but 

its Senate counterpart, S 152, was still pending. See Exhibit 1 to Plaintiff’s Amended Complaint.  
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In each of these filings and testimony, Plaintiffs and their attorney draw erroneous conclusions and 

apply a far-fetched interpretation of the proceedings of the 1986 Rhode Island Constitutional 

Convention (“the 1986 Convention”), in particular, the deliberations leading up to the adoption of 

the current language of Article I, Section 2 of the Rhode Island Constitution.  Moreover, they rely 

on recollections of non-delegates to the 1986 Convention to support their arguments, instead of 

the plain and unambiguous words of the provision itself.  

Interest of the American Civil Liberties Union of Rhode Island 
 to Appear as Amicus Curiae 

 
The American Civil Liberties Union of Rhode Island (“ACLU-RI”), with over 5,000 

members, is the Rhode Island affiliate of the American Civil Liberties Union, a nationwide, non-

profit, nonpartisan organization. ACLU-RI, like the national organization with which it is 

affiliated, is dedicated to vindicating the principles of liberty embodied in the Bill of Rights to the 

U.S. Constitution, including the right to reproductive freedom as delineated in Roe v. Wade, 410 

U.S. 113 (1973), and its progeny. In furtherance of that goal, ACLU-RI cooperating attorneys 

have, over the past 45 years, successfully challenged numerous attempts by the General Assembly 

to restrict that right. See, e.g, Doe v. Israel, 358 F. Supp. 1193 (D.R.I. 1973), stay denied pending 

appeal, 482 F.2d 156 (1st Cir. 1973), cert. denied, 416 U.S. 993 (1974); Planned Parenthood v. 

Board of Medical Review, 598 F. Supp. 625 (D.R.I. 1984); Rhode Island Medical Society v. 

Whitehouse, 66 F. Supp. 2d 288 (1999), aff’d, 239 F.3d 104 (1st Cir. 2001). 

ACLU-RI testified before the 1986 Convention on the constitutional amendment that 

revised Article I, Section 2 of the Rhode Island Constitution, and which Plaintiffs claim invalidates 

the Reproductive Privacy Act.  At the 1986 Convention, ACLU-RI also testified against another 

proposed constitutional amendment, known as Question 14.  Question 14, if approved, would have 

explicitly banned abortion in Rhode Island (subject to the demise of federal constitutional 
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protections).  ACLU-RI played a major role in a coalition effort that was successful in defeating 

Question 14 by an overwhelming margin at the polls. ACLU-RI was also an active participant in 

the coalition that successfully lobbied for passage of the Reproductive Privacy Act challenged 

here.  

ACLU-RI has a strong, documented, and consistent record spanning nearly 50 years of 

battle to obtain and preserve the individual right of reproductive choice in Rhode Island.  Because 

Plaintiffs’ position, if accepted, would undermine the General Assembly’s legitimate authority to 

legislatively safeguard those individual freedoms, and because Plaintiffs’ interpretation of Article 

1, Section 2 cannot be squared with the contemporaneous records of the 1986 Convention, ACLU-

RI files this Memorandum as amicus curiae in support of Defendants’ motion to dismiss. 

Introduction 

The presentation which follows supplements, but does not duplicate, the arguments 

developed by the Defendants in their Motion to Dismiss.  In their Memorandum in Support of 

Defendants’ Motion to Dismiss (“Def. Memo.”), Defendants ably investigated the plain language 

of Article I, Section 2 of the Constitution and demonstrated that its words cannot reasonably or 

plausibly be read to prohibit “any action by any person or subdivision of government.”  Def. 

Memo. at 8.  Defendants also addressed the independent legislative authority constitutionally 

vested in the General Assembly by Article VI, Section 2—an authority which Article I, Section 2 

neither purports to, nor can, diminish. 

Defendants correctly point out that post-hoc statements of legislators as to what they had 

in mind when they voted in favor of legislation under scrutiny does not constitute competent 

evidence of “legislative intent.”  Here, as Defendants note, the asserted extrinsic evidence is even 

more attenuated, since the two affiants did not actually serve as delegates to the 1986 Convention.  
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Indeed, even the Convention delegates did not have the final say in what was adopted—that was 

left to the voters in a general election.1 

ACLU-RI agrees with Defendants that one should not and need not look beyond the plain 

words of Article I, Section 2, to conclude that it creates no impediment to enactment of the RPA.  

But having said that, ACLU-RI seeks to bring to the Court’s attention actual contemporaneous 

legislative history which further demonstrates that Article I, Section 2 was neither understood nor 

intended to affirmatively restrict or interfere with the exercise of reproductive rights.  To the 

contrary, the delegates to the 1986 Convention specifically sought to impose such a constitutional 

prohibition in Question 14, which was soundly rejected by the electorate. 

The purpose of this Memorandum is to provide the Court with the history of those efforts, 

as well as the contemporaneous explanation and information provided to the voters in considering 

approval or rejection of Article I, Section 2. 

I. The 1986 Constitutional Convention Adopted an Abortion Ban for Inclusion 
in the Rhode Island Constitution in Question 14, But It Failed to Pass.  
 

The thrust of Plaintiffs’ argument is that the language added to Article I, Section 2 was 

designed to bar the General Assembly from taking any action to protect abortion rights.  As the 

Defendants have demonstrated, the plain language of the Section does not support such an 

interpretation.   

Plaintiffs are correct that the members of the 1986 Convention sought to include a ban on 

abortions in the Rhode Island Constitution.  But it was not contained in Article I, Section 2.  To 

the contrary, the 1986 Convention approved a separate constitutional amendment to achieve that 

 
1  Similarly, the 2014 “pesky facts” statement of ACLU-RI in a publication, attached as 
Exhibit E to Exhibit 1 to the Amended Complaint, issued 28 years after the 1986 Convention, has 
no independent weight.  In any event, Plaintiffs have not fairly or accurately characterized that 
statement. 
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very purpose--and to do so explicitly--but that amendment was overwhelmingly rejected by the 

voters. 

In 1986, the electorate was presented with fourteen (14) proposed ballot questions 

containing a total of 25 constitutional amendments to the Rhode Island Constitution as a result of 

the efforts of the 1986 Convention.  The summary of the fourteen questions, as drafted by the 

Convention, is appended to this Memorandum as Appendix 1.  The proposed amendment, that was 

ultimately approved and incorporated in Article I, Section 2 is listed as Question 8.  But in the list 

of ballot questions, Question 8 actually contains no reference to abortion or abortion funding.  App. 

1 

The 1986 Convention separately approved Question 14 for approval by the voters.  

Question 14, if approved, would have accomplished directly and unambiguously what Plaintiffs 

purport to divine from the inclusion of the last sentence in Article I, Section 2:  a direct and absolute 

ban on abortion and abortion funding in the Rhode Island Constitution.  Instead of the tortured 

reading that Plaintiffs would ascribe to the one-sentence limitation on construction of a gender-

discrimination ban contained in Article I, Section 2, Question 14 made its intention to impose an 

absolute constitutional ban on abortion rights unmistakable:  by declaring a paramount right to life 

from moment of fertilization (section 1), imposing a prohibition on deprivation of unborn life 

except to prevent the death of the pregnant woman “as long as every reasonable effort was made 

to preserve” both lives (section 2), imposing a prohibition on use of any government funds for 

abortion (section 3), and providing that these restrictions would not be enforced until a change in 

federal law (section 4).  The full text of Question 14 is attached hereto as Appendix 2.2   

 
2 In fact, in its listing of the constitutional questions in its pre-election voters guides, the 
Convention provided no indication that any reference to abortion or abortion funding was included 
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If Question 14 had been approved, there would be no question that it constrained the 

legislature from enacting protections for reproductive choice contained in the RPA.  However, it 

did not pass.  It was resoundingly defeated by a margin of nearly 2 to 1 (101,252 approve; 191,730 

reject).  The election results report in the November 5, 1986 edition of the Providence Journal is 

attached hereto as Appendix 4.  

II. Plaintiff’s Reliance on the 2019 Recollections of Non-Delegates to the 1986 
Convention is No Substitute for Statutory Construction or Competent 
Evidence of Legislative Intent.  

 
In support of their interpretation of the intent of the framers of the abortion-related wording 

of Article I, Section 2, Plaintiffs rely on the affidavits of two individuals, each executed in 2019, 

attached as Exhibits 2 and 3 to the Amended Complaint.  Neither of the affiants were actual 

delegates to the 1986 Convention.  Their recollections, made more than thirty years after the fact, 

have no evidentiary value.3 

In their affidavits, Patrick Conley, who states he served as “General Counsel to the 

President” of the 1986 Convention,4 and Matthew Smith, who was Speaker of the House of 

Representatives at the time, claim to know the  specific intent of the 1986 Convention delegates in 

approving the “abortion” proviso included in Article I, Section 2: to “mandate that any 

 

in the text of Question 8.  See Question List, Appendix 1, and Voters Guide Excerpt, attached 
hereto as Appendix 3. 
 In its 2014 statement attached by Plaintiffs as Exhibit E to Exhibit 1 of the Amended 
Complaint, ACLU-RI characterized the inclusion of the abortion reference in the Article I, Section 
2 as a “stealth” amendment because “[it] did not appear anywhere on the ballot summary voters 
saw in the polling booth, or in the summary provided by the Secretary of State!”  Ex. E, page 3. 
3   Indeed, Speaker Smith’s affidavit provides nothing more than “bolstering” of counsel 
Conley, since Smith states that whatever understanding he obtained came from discussions with 
Conley.  Exhibit 3 to Amended Complaint. 
4   It is worth noting that Conley himself has described his tenure as General Counsel at the 
Convention as “short-lived.” Patrick T. Conley, “Rhode Island in Rhetoric and Reflection.” Rhode 
Island Publications Society, 2002, p. 188. 
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establishment of a new Rhode Island ‘fundamental right’ to abortion, and the funding thereof, 

would require a proper amendment to the Rhode Island Constitution.” Plaintiffs’ Exhibit 2. 

This characterization is nowhere to be found in the Committee Reports or proceedings from 

the 1986 Convention.5    

To the contrary, the report of the Citizens’ Rights Committee, attached as Exhibit F to 

Exhibit 1 of the Amended Complaint,  makes quite clear that the subject language was inserted not 

to affirmatively deny rights but to avoid a later claim that the inclusion of a ban on “gender 

discrimination” necessarily included protection of “abortion or homosexual rights.”  As the section 

labeled “Committee Intent” states concisely: 

 The committee recognizes the concerns of some of its members that language of 
this resolution may be interpreted by some to go far beyond its intended scope.  Nothing 
contained in Resolution 86-00002, Sub. A, should be read to justify abortions or 
homosexual rights.  Clearly, the word “gender” should not be interpreted as meaning sexual 
preference.  Also, the prohibition of discrimination based on gender should not be read to 
permit abortion.  Prohibition of abortion is a distinction made on the basis of when life 
begins, and is not a distinction based on gender.   
Amended Complaint, Ex. F to Ex. 1 at 5-6 (emphasis added). 
 

Plaintiffs have completely failed to even mention Question 14, much less acknowledge the 

fact that the voters overwhelmingly rejected it—an explicit abortion ban—at the same time that 

Article I, Section 2 was approved. 

Conclusion 

Thirty-three years ago, the voters of the State of Rhode Island made crystal clear that they 

did not support the inclusion of a ban on abortions or a “fetal personhood” provision in the 

 
5 Nor does Conley’s Treatise on the Rhode Island Constitution, referenced in paragraph 6 of 
his Affidavit, Exhibit 2 to the Amended Complaint, provide any support for his claim.  The 
“Treatise” simply mentions unexplained “concerns of some of the committee members” as the 
basis for the addition of this language. Patrick T. Conley and Robert G. Flanders, The Rhode Island 
State Constitution, Oxford University Press, 2011, page 56. 
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Constitution of the State of Rhode Island.  Plaintiffs’ efforts to create one by a tortured reading of 

Article I, Section 2 is, respectfully, frivolous and should be rejected.  

Accordingly, ACLU-RI respectfully submits that the Defendants’ Motion to Dismiss 

should be granted. 

Respectfully submitted, 
 
   /s/ _Lynette Labinger _____________    
Lynette Labinger  #1645 
128 Dorrance St., Box 710 
(401) 465-9565 
ll@labingerlaw.com 
 
Cooperating Counsel,  
American Civil Liberties Union Foundation 
of Rhode Island 
 
 

Of Counsel: 
 
Faye A. Dion, Esq.6 
379 McCorrie Lane 
Portsmouth, RI  02871 

CERTIFICATE OF SERVICE 

 

I hereby certify that, on September 24, 2019: 

 
 I electronically filed and served this document through the electronic filing system.  

 

 The document electronically served is available for viewing and/or downloading from the 
Rhode Island Judiciary’s Electronic Filing System. 

 
    /s/ _Lynette Labinger _____________    

 

 
6 Admitted to practice law in the State of New York 
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STATE OF NHODE ISLAND

IN CONSTTTUTIONAL CONVENTION

JANUARY SESSToN, A.D. 1986

RES0LUTION N0. 86 00212 (SUB A), As Anended

Tlt,le: A RESOLUTTON RELATING TO THE PARAMOUNT RIGHT TO LIF;
Conventl.on Hlstory:

Recommended for Flrst Passage by Connlttee on Citlzens
Rlghts

First Passage: June 3, 1986

Recomoended for Second Passage (as anended) by the
Connlttee on Style and Draftlng

RESOLVED ¡ The Rhode Island Constltutlonal Conventlon of 1 986
hereby approves Resolutlon No. 86-00212 (SUB A), to be
lncluded 1n the proposed constitutlonal rewrlte,
Resolutlon No. 86-00042 (Sub B), as anendedr êe
follows ¡

SECTION 1. (A) ResolutLon No. 86-00212 (SUB A) shaLl

take lts p1ace as a new artlele of the proposed rewrlte, as

- follows ¡

NARTICLE XVI

IIÎHE PARAMOUNT NIGHT TO LIFE

ttl{e, the people, declare;
rSectlon 1. All hunan belngs, lncludlng their unborn

offsprlng at every stage of their blologÍcal developnent

beginnlng wlth fertlllzation, are persons who are protected 1n

their inallenable and paranount right to Life, wlthout regard to

âgêr health, function, or condltlon of dependency. .
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rfsection 2. No unborn person shall be depnlved of llfe
by any person; provlded, however, that nothing ln this amendment

shall prohlblt the Justlflecl use of only those nedieal proce_

dures requlred to prevent the death of elther the pregnant wou¡an

or her unborn offspring as long as every reasonable effort was

nade to preserve the Life of each.
ffSectlon 3. No govern¡lental funds fron whatever source

and whether held in trust or otherwise, shall be approprlated or
expended for the perfornance, fundlng, facllltatlonr or prono-

tion of lnduced abortlon.
nsection 4. until the unborn person is protected or

alLowed to be protected as a person nith .regard to the rlght to
Life under the Constitut,lon of the United States elther by lts
anendnent or by federal Judlclal decision, conduct that ls fn
confLlct wlth sections 1, z or 3 of thls artlcle is eovered by

those sectfons only lf the state ls pernlt,ted by bhat

Constltutlon to reguJ.ate that conduct.
tf Section 5, The provlslons of thts artlcle shall be

enforced to the maxlnun extent consistent wlth the suprene law

of the land.
nseetlon 6. rf any pant, clause on sectlon of thls

article shall be declared lnvalld or unconstltutlonal by a court
of conpetent Jurisdlctlon, the varldity of the renalning provl-
slons, pa.rts or sectlons shall not be affected. n

(B) If the proposed rewritten constltutlon ls not

approved, then sald Resolutfon No. 86-00212 (suB A) shall be

added to the exlstlng Constltutlon as an artlcle of anendnent
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therelor and all provlslons of the Constitutlon lnconslstent
therewith wouLd be annulled.

SECTION 2. Thls Resolutlon shall take effect upon voter
approval.

TTTITTfIIT
86-zlzs r
ITTfTITTIT

¡:1i.+.
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*******************

VOTERS'GUIDE
********************

TO
FouRTEEN sn[ùoT ouEsrlous

FOR
CONSTITUTIONAL REVISION

ELECTION DAY
Nouember 4, 1986

THERE WILL BE NO MASTER LEVER
EACH QUESTION MUST BE VOTED ON

SEPARATELY

I
I

;Æ.,\ry

'

Keven A. McKenna
Conaention Presidettt5
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BALLOT QUESTION NO. 8

***************

i RIGHTS OF THE *i PEoPLE î
***************

O Shall the action ol the Constitutional Convention in amending the Const¡tul¡onC, in the lollowing manner be ratified and approved?

RIGHTS OF THE PEOPLE

Shall free speech, due process and equal protection
clauses be added to the Constitution? Shall the state or those
doing business with the state be prohibited from
discriminating against persons solely on the basis of race,
gender or handicap? Shall viciims of crime have
constitutionally endowed rights, including the right to
compensation. from perpetrators? Shall individual-rights
pro_tected by the state constitution stand independent oithe
U.S. Constitution?
(Resolutions 86-00033, 86-00032, 86-001 40, 86-00002-8,
86-00171)

THE CONSTITUTION NOW:
A. The Constitution does not now contain a free speech or a due process and equal protection clause
as does the U.S. Constitution.
B. There is no direct reference to discrimination on the basis of race, gender or handicap.

9. fnpç are no provisions in the Constitution for victims of crime, although some laws on victims' rights
do exist.
D. There is no statement in the Rhode lsland Constitution that the rights guaranteed in it stand independent
of the federal Constitution.

HOW IT WOULD CHANGE:
A. No law could be passed restricting the freedom of speech, and the due process and equal protection
clause of the federal Constitution would be added to the R.l. Constitution, declaring that no one can be
denied life, liberty or property without due process of law.
B. Ïhe state and.persons doing business with the state would be prohibited from discriminating solely
on the basis of race, gender or handicap.
C. Victims of crime would be guaranteed certain rights, including the right to compensation from perpet-
rators for injury or loss, and the right to speak in court before sentencing.
D. Rights protected by the R.l. Constitution would stand independent of the U.S. Constitution.

CONVENTION ACTION:
Resolution 86-00033, Free Speech, passed g6-0.
Resolution 86-00032, Due Process, þassed g6-0.
Resolution 86-00140, Victims of Crime, passed 93-1.
Resolution 86-00002-8, DiscrimÍnation, òassed 59-gS.
Resolution 86-00171, lndependent Standing, passed 87-6.

Ì!

,i

12
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BALLOT QUESTION NO. 14

14 f,ifli

**************
PARAMOUNT

RIGHT TO LIFE/
ABORTION

*************

*
*
*
*
*
*
*

*
*
*
*
*
*

the,action of the Const¡tutional Convention in amendinq the Constitution
rorowtng manner be ratified and approved?

PARAMOUNT RIGHT TO LIFE/ABORTION

__T=o 
the gxtenl permitted by the U.S. Constitution, shall all

p:f?ryt jl.juding their unb-orn offspring, withoul iegaìä îð
age, neatrh, tunction or condition of depeñdency, be enîowedwith an inatienabte and paramount light ro tiié; áñd ìó iñ;extent.permitted by the U.S. Constítution, shall'a-bon¡oi'¡ð
pi?.!p11".9, excepr .that justified medicat procedures toprevenr rne death of a pregnant woman shalí be permitted?
Shall. the use of governmõnt monies to fund aO'òniónã-Oepronrotted Þy the Constitution? (Resolution g6-00212_A)

THE CONSTITUTION NOW:
The constitution makes no reference to a "p.aramount right to life" or to abortion. lt does not ment¡on

åH!li","tffo'tg 
or abortions, althoush añ èxécütivð;'de;Åð*'iioiìioitõ tñã ,sãäî'òiáìJiunos to pay ror

HOW IT WOULD CHANGE:
To the extent oermitted by the U.S. Constiiutio.n, all persons, including the unborn, would be protectedin their inalienable ano þaåmorni-tiini'io'life, "without regard to age, health, function or condition ofdependency."
To the extent oermitted by the u's. constitution, the amendment would prohibit abortions except that

#S.l,itf" $"Ïse,irmeoióálTt,jôãoutãsIJöiuu"Ài 
tli" d"ãth oïä'þägnrnr wbman or her unborn orr'sprins

The ban on abortions would not become-effective unless the u.S. Supreme Court altered its 1973decision that permitted abortions (Róét;. wao"), oi ü;iõõ t,ã u.s. constirution were amended.The use of government funds to finance abortiôns wourd be prohibited.

CONVENTION ACTION
Resolution 86-0021 2-A, paramount Right to Life, passed
52- 44.
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