
UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF RHODE ISLAND 

 

TYLER SMITH, KYLE MOREINO,   : 

and JOSEPH SHEPARD,    : 

               Plaintiffs,  : C.A. No.  25-cv-272   

       : 

v.        :     

       : 

RHODE ISLAND DEPARTMENT OF   : 

CORRECTIONS, WAYNE SALISBURY, : 

BARRY WEINER, LYNDA AUL, and   : 

WILLIAM DEVINE,     : 

        Defendants.  : 

 

PLAINTIFFS’ MEMORANDUM OF LAW  

IN SUPPORT OF THEIR MOTION FOR A PRELIMINARY INJUNCTION 

 

INTRODUCTION  

 

 This case addresses the denial by the Rhode Island Department of Corrections and Rhode 

Island Department of Corrections officials Wayne Salisbury, Barry Weiner, Lynda Aul, and 

William Devine (collectively, “RIDOC”), of opportunities for Native American prisoners to 

practice their religion, in violation of the Religious Land Use and Institutionalized Persons Act, 42 

U.S.C. § 2000cc et seq. (“RLUIPA”). Although RIDOC makes accommodations for the religious 

practices of Protestants, Catholics, Jews, Muslims, and Wiccans, it has made no accommodations 

for the religious practices of Native Americans.  

 This case is brought by Tyler Smith, Kyle Moreino, and Joseph Shepard, who are 

descended from and subscribe to the religious traditions of Northeastern Native American tribes, 

including the Abenaki and Méti tribes, which are part of the Wabanaki Tribal Nation (Smith), and 

the Narragansett tribe (Moreino and Shepard). They have each submitted numerous requests to 

participate in Native American religious ceremonies, including pipe ceremonies, sweat lodge 

ceremonies, drumming circles, smudging ceremonies, and powwows; to obtain items that are 
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essential to their religious traditions, including medicine bags, feathers, and dreamcatchers; to 

obtain a diet consistent with their spiritual beliefs; and to have access to a Native American 

religious leader for spiritual guidance. Defendants have denied each of those requests. Defendants 

have provided no basis to restrict Plaintiffs’ rights to the free exercise of religion, let alone a 

“compelling governmental interest” as RLUIPA requires.  

 This case presents a stark and blatant violation of RLUIPA, which requires that prisons 

accommodate the religious needs of incarcerated persons. While most RLUIPA cases address 

restrictions on one or two religious practices, RIDOC simply denies Plaintiffs the opportunities to 

engage in every religious practice associated with their religious traditions. In doing so, RIDOC is 

an extreme outlier among American prison systems. Departments of Corrections across the country 

have adopted comprehensive programs for accommodating Native American religious practices, 

and many of those policies have been in place for decades. Each of the religious practices that 

Plaintiffs seek to observe is routinely recognized and practiced in prisons around the country. 

RIDOC operates the only prison system in New England that does not allow Native American 

prisoners to observe pipe ceremonies, sweat lodge ceremonies, drum circles, smudging 

ceremonies, and powwows; it is the only prison system in the region where Native American 

prisoners are denied medicine bags, feathers, and dreamcatchers; and it is the only prison system 

in the region where Native American prisoners have no access to a Native American elder for 

spiritual guidance. Indeed, it was only in the last three months that RIDOC has permitted prisoners 

to designate Native American as their religion, after repeatedly advising Plaintiffs that Native 

American is an ethnicity and not a religion.   

 Plaintiffs seek an immediate judicial order that requires RIDOC to accommodate Plaintiffs’ 

religious needs by adopting a comprehensive program of accommodations for Native American 
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religious practices. Immediate judicial relief is warranted because Plaintiffs can readily satisfy the 

four factors necessary for the issuance of a preliminary injunctions: (1) they are substantially likely 

to prevail on the merits of their RLUIPA claims; (2) an ongoing infringement on the free exercise 

of religion imposes “irreparable harm” that justifies injunctive relief, see Elrod v. Burns, 476 U.S. 

347, 373 (1976); (3) the balance of hardships strongly favors a preliminary injunction because 

Plaintiffs face irreparable harm if no preliminary relief is granted, while allowing them to practice 

their religion imposes no more hardship on Defendants than is borne by prison systems around the 

country; and (4) the enactment of RLUIPA conclusively demonstrates Congress’s judgment that 

the public interest favors protection for the free exercise rights of incarcerated persons, and those 

rights can only be protected through injunctive relief.  

FACTUAL BACKGROUND 

 

A. PLAINTIFFS’ SINCERE RELIGIOUS BELIEFS AND PRACTICES 

 

Plaintiffs Tyler Smith, Kyle Moreino, and Joseph Shepard are Native American by ancestry 

and are adherents of the religious traditions of the Northeastern Native American tribes. Each of 

them seeks to engage in religious practices that are traditional in their heritage. Verified Complaint 

¶¶ 16-33.  

 1. Plaintiffs’ Native American Background and Heritage 

  a. Tyler Smith  

Tyler Smith is a Native American whose religious beliefs are based on the traditions of the 

Abenaki and Méti tribes, which are part of the Wabanaki Tribal Nation, as taught to him by his 

father and other family members. Id. ¶ 16. Mr. Smith has indicated his Native American heritage 

by identifying his race as “American Indian,” a racial category that RIDOC employs in its data 

management system. Id. ¶ 17.  
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As a child, Mr. Smith attended powwows and other Native American ceremonies with his 

father and other relatives. Id. ¶ 18. During Mr. Smith’s early teenage years, his father took him to 

different ceremonies and spent time teaching Mr. Smith the native language of Algonquian. Id. 

Language preservation is particularly important in Native American cultures because many tribes 

rely on oral traditions to pass down cultural and religious beliefs and practices. Id. ¶ 19. Mr. Smith 

believes that learning his language enables him to communicate with the elders in his community 

and participate in ceremonial practices. Id. 

As an adult, Mr. Smith spent time living with his aunt on the Passamaquoddy Indian 

Reservation in Maine, another tribe within the Wabanaki Nation. Id. ¶ 20. While living on the 

reservation, he connected with his cultural traditions, including fishing and learning more about 

Abenaki tribal practices and history. Id. In 2018, Mr. Smith attended a series of meetings with the 

local Elder Society of the Abenaki. Id. ¶ 21. He made plans with the elders to join the Medicine 

Society, as well as attend a naming ceremony so he would be provided with a Native American 

name. Mr. Smith was unable to attend the ceremony due to his incarceration, but it is a ceremony 

he still hopes to undertake. Id. 

Before his incarceration, Mr. Smith regularly engaged in the traditional Native American 

practice of burning sage to cleanse his space of negative energy and negative feelings. Id. ¶ 22. 

Mr. Smith has a sincere belief that burning sage brings him closer to the earth, provides spiritual 

healing, and is a necessary component of his religious practice that connects him to the Creator. 

Id. 

  b.   Kyle Moreino  

Kyle Moreino is a Native American whose religious beliefs are based on the traditions of 

the Narragansett tribe. Id. ¶ 23. Growing up, Mr. Moreino knew that his father had Narragansett 
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ancestry but, due to their estranged relationship, Mr. Moreino only began in adulthood to explore 

his heritage and spiritual beliefs. Id. ¶ 24. Mr. Moreino has indicated his Native American heritage 

by identifying his race as “American Indian” in RIDOC’s data management system. Id. ¶ 25. 

While in prison, Mr. Moreino has made efforts to connect with his Native American 

heritage. Id. ¶ 26. He currently receives information through the mail so that he can learn the 

Algonquian language. Id. Mr. Moreino believes that learning Algonquian will deepen his 

connection to his spiritual beliefs and practices. Id. Mr. Moreino has reached out to the 

Narragansett Indian Tribe so that he can become a member of the tribe by showing his lineage 

through his paternal grandparents, who were tribal members. Id. ¶ 27. 

Mr. Moreino wants to learn more about and engage in practices arising out of Narragansett 

spiritual beliefs so that he can provide spiritual guidance to his children and pass down his cultural 

beliefs and practices. Id. ¶ 28. As a parent, Mr. Moreino feels strongly that a connection to 

spirituality is a core component of a person’s identity and hopes to continue Native American 

traditions through his own children. Id. 

  c.   Joseph Shepard 

Joseph Shepard is a Native American whose religious beliefs are based on the traditions of 

the Narragansett tribe. Id. ¶ 29. Mr. Shepard is of Narragansett descent on his mother’s side. Id. ¶ 

30. While Mr. Shepard has long known of his Native American heritage, it was not until adulthood 

that he developed a connection to Native spiritual practices, traditions, and beliefs. Id. Mr. Shepard 

explored several different religions before deciding that he identified with Native American 

religion. His exploration included reading and learning about Judaism and Islam. Id. ¶ 31. After 

exploring these religions, Mr. Shepard came to realize that Native American religious traditions 

are the belief system that most resonates with him. Id. 
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Mr. Shepard has made many attempts to explore and learn more about Native spiritual 

practices during his incarceration, including contacting the Narragansett tribe to establish his 

ancestral lineage and if possible to become a registered member of the tribe. Id. ¶ 32. Mr. Shepard 

has been seeking to deepen his spiritual practice and has sought information in the mail to learn 

the Nipmuck language, an Eastern Algonquian language. Id. ¶ 33. He believes that learning the 

language will help deepen his connection to his culture and spirituality. Id. 

2. Plaintiffs Seek to Participate in Traditional Native American Religious 

Ceremonies. 

 

As adherents of Native American religious traditions, Plaintiffs seek to participate in 

traditional Native American religious ceremonies, including pipe ceremonies, sweat lodge 

ceremonies, drum circles, smudging ceremonies, and powwows. Id. ¶ 34. The significance of each 

of these ceremonies to Plaintiffs is described below.  

  a. Pipe Ceremonies 

Plaintiffs seek to participate in pipe ceremonies, which are a traditional religious ceremony 

within their traditions. Id. ¶ 35. The Federal Bureau of Prisons has described the importance of 

pipe ceremonies within Native American traditions:  

The Sacred Pipe is the cornerstone of the spiritual teachings of most 

Native American tribes. A high degree of reverence is given the 

Sacred Pipe as central to traditional religious belief and practice.1 

 

The Oregon Department of Corrections has described a pipe ceremony as follows:  

The Pipe Ceremony involves the use of the Sacred Pipe and is an 

important religious activity for Native Americans. The pipe 

represents the universe. It is a sacred altar that can be taken 

anywhere. In it all the kingdoms are united. The bowl is made of 

 
1 Exhibit 1, U.S. Dept. of Justice, Federal Bureau of Prisons, Inmate Religious Beliefs and 

Practices: Practical Guidelines for Administration of Inmate Religious Beliefs and Practices, 

Native American, p. 11 (Mar. 27, 2002) [hereinafter “BOP, Inmate Religious Beliefs and 

Practices”]. 
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stone or clay to represent the elemental kingdom. The stem is of 

wood and represents the plant kingdom. The pipe is decorated with 

fur and feathers to represent the animal kingdom. It is used by two-

legged humans, thus bringing all the kingdoms into the ceremony. 

Often the pipe has four streamers of red, black, white and yellow 

representing the colors of the four directions and the four races of 

humans. The bowl represents the female energies while the stem 

represents the male. The bowl is the flesh and blood of the Native 

people; the stem is the bones. The symbols of the pipe are never 

ending and like the universe itself. 

 

The pipe and any objects used with it should be smudged before the 

actual pipe ceremony. When a pipe ceremony is done, the bowl is 

filled with tobacco, kinnik-kinnik, sage or sweetgrass in a ritual 

manner. First, pinches are offered to the Great Spirit, to the Earth 

Mother and to the four directions. When the pipe is lit a puff of 

smoke is offered to each of the four directions, to the Great Spirit 

and to our Mother Earth. The smoke from the pipe is the breath of 

prayer as it drifts up from the bowl and it is believed that when the 

smoke is drawn in through the stem the breath of the Great Spirit is 

taken into the body. With the smoke—an ethereal substance which 

can penetrate between the realms of the physical and the spiritual—

prayers are sent to the Creator. 

 

The pipe must be awakened and consecrated by a medicine person. 

The medicine person selects the pipe bearer who is in charge of 

preparing for this ceremony. A comparison could be made between 

the pipe ceremony and a Christian communion service. The pipe as 

it is passed from person to person becomes a powerful tool for 

healing and helping the earth and all of her children today.2 

 

  b. Sweat Lodge Ceremonies 

Sweat lodge ceremonies are a central component of Plaintiffs’ religious traditions. Verified 

Complaint ¶ 39. A sweat lodge is a physical structure, typically a dome about ten feet in diameter 

and six feet tall, made of plant material and wrapped in a tarp or blankets. Id. ¶ 40. Rocks are 

heated and placed in a small dugout in the center and water is poured on them to emit steam. Id. A 

sweat ceremony is the primary way that Native Americans in Plaintiffs’ traditions detoxify their 

 
2 Exhibit 2, Ore. Dept. of Corrections, Handbook of Religious Beliefs and Practices pp. 40-41 

(Apr. 1991).  
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body and spirit from negative energy to achieve spiritual balance. Id. ¶ 41. 

Sweat lodges have played a part in the religious practice of Native Americans of New 

England since long before European contact. Id. ¶ 42. The Bureau of Prisons has described the 

religious significance of sweat lodge ceremonies as follows:  

Equal to the Sacred Pipe as a cornerstone of Native American 

traditions is the purification ceremony of the Sweat Lodge. Many 

lodge rituals are for communal prayer purposes and others are for 

personal healing. To enter the Sweat Lodge is to return to the womb 

of Mother Earth for purification, strength, guidance, and for 

physical, mental, emotional and spiritual healing. Rocks, wood, fire, 

and water are used in the process. The participants also offer their 

suffering and prayers for one who is sick, one who needs help, and 

for all of creation. These prayers are spoken, chanted, and sung for 

the interrelatedness of all life. There are typically four periods of 

prayer called “rounds” or “doors.” Each period ends with a prayer 

or shout as the door flap is thrown open and the cool breath of the 

Creator welcomes all into new life.3 

 

  c. Drum Circles 

Plaintiffs seek to engage in drum circles, a religious ceremony within their traditions, which 

involves a group of people gathering in a circle to play drums. Verified Complaint ¶¶ 44-45. The 

Bureau of Prisons has recognized the importance of drum circles within Native American religious 

traditions:  

The drum is seen as the heartbeat of both the earth and the Native 

American Nation. It brings the Native peoples together in a Sacred 

Circle and reunites all in spirit and purpose. The drum is believed to 

reconnect the Native Americans with the earth and, through it, the 

Native American sends forth prayers.4 

  

  

 
3 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, p. 14; see generally 

Joseph Bruchac, The Native American Sweat Lodge: History and Legends (The Crossing Press, 

1993). 
4 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 13-14. 
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  d. Smudging Ceremonies 

Plaintiffs seek to engage in smudging ceremonies, a common spiritual tradition shared by 

many Native American tribes, including Plaintiffs’ tribes. Verified Complaint ¶ 47. Smudging 

consists of burning sage or other sacred herbs such as sweetgrass, tobacco, and red cedar. Id. ¶ 48. 

The smoke is then wafted over different parts of the practitioner’s body to cleanse the spirit. Id.  

The Bureau of Prisons has recognized the importance of smudging within many Native 

American religious traditions:  

The daily burning of sweet grass, sage, cedar, or other indigenous 

herbs is a widespread practice for those who are deeply involved in 

Native spirituality. Personal possession of small quantities of certain 

herbs by Indian inmates is usually permitted. The bitterness of the 

sage smoke reminds the Native American of the hard, difficult times 

that Creator has led them through, and the sweet grass smoke evokes 

the good times that Creator has given. As herbs are burned, the 

smoke purifies the body so nothing unclean participates in the 

ceremony. The sacred plants (sweet grass, sage, cedar, tobacco and 

corn pollen) are used in group ceremonies. Tobacco is used as an 

offering and in prayer. Sage, sweet grass, and cedar are used in 

cleansing, blessing, and purification.5 

 

The Oregon Department of Corrections describes a typical smudging ceremony and its meaning 

as follows:  

This is a process of using smoke to clear away negative energies and 

to attract positive energies. Small amounts of sage, sweetgrass or a 

high grade of tobacco with as few additives in it as possible is used 

to produce smoke. Tobacco, like sage, tends to draw the negativity 

out of things and the sweetgrass brings in positive energies. Other 

plants, like cedar and juniper, may also be used because of their 

special healing powers. The individual desiring to smudge lights the 

mixture, lets it smoulder, then draws the smoke toward the heart and 

over the head to receive its blessing. After the smudging takes place, 

the smoke is offered to the four directions.6 

 

 
5 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 11. 
6 Exh. 2, Ore. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 40. 
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 e.  Powwows 

Plaintiffs seek to participate in an annual powwow, which is a traditional practice among 

many Native American tribes, including Plaintiffs’ tribes. Verified Complaint ¶ 51. A powwow 

typically consists of ceremonial practices such as a drum circle, dancing, and eating traditional 

Native American foods. Id. ¶ 52. The Bureau of Prisons has described a powwow as follows:  

The Pow-wow is a day of traditional dancing, speaking, and praying 

in word, song, and music for all that lives. The gathering of inmates 

(often with guests from the outside, who may be dressed in 

ceremonial/liturgical garb) symbolizes a renewal of unity in the 

Spirit. A feast of traditional, familiar foods (such as fry bread, corn 

pemmican, and buffalo meat) is seen as central to the gathering. The 

spiritual advisor(s) establish the order of events for the gathering. 

All elements in the Pow-wow constitute a whole prayer.7 

 

2. Plaintiffs Seek to Obtain Traditional Native American Religious Items  

 

As part of their religious practice, Plaintiffs seek to obtain Native American items that are 

recognized as having religious significance in Plaintiffs’ religious traditions: medicine bags, 

feathers, and dreamcatchers. Verified Complaint ¶ 55. The religious significance of each item is 

described below.   

 a. Medicine Bags 

 Plaintiffs seek to obtain, carry, and maintain medicine bags containing sacred herbs. A 

medicine bag is a spiritual item that is common to many Native American tribes, including 

Plaintiffs’ tribes. Id. ¶ 56. A medicine bag is a small satchel, typically made of leather, worn around 

the neck. Id. ¶ 57. The medicine bag contains small sacred items that can vary from person to 

person. Many Native Americans include in a medicine bag the four medicines—sage, sweetgrass, 

cedar, and tobacco—along with other small tokens. Each item held within a medicine bag has 

 
7 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 14. 
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spiritual significance to the person wearing it. Id.  

 The Bureau of Prisons has described the importance of medicine bags in Native American 

religious traditions:  

Traditionally, many Native Americans carry, wear, and maintain the 

medicine bag. The medicine bag may contain such natural objects 

as stones, animal parts, herbs, or seeds and kernels of maize, corn or 

other vegetables. Native Americans believe that each natural object 

possesses a spirit. As part of one’s medicine bag, the spirits of these 

objects become part of the wearer. The medicine bag becomes the 

wearer’s invocation to the Creator to continually be with and watch 

over him/her. It represents an extremely personal relationship 

between the Creator and the wearer, and care should be taken that 

the Indian’s spiritual significance of the medicine bag not be 

violated.8 

 

 b. Feathers and Bird Parts 

 Plaintiffs seek to obtain feathers and bird parts, which are recognized as having spiritual 

significance in Plaintiffs’ traditions, which teach that the relationship between humans and animals 

is deeply spiritual. Verified Complaint ¶ 59. Animals provide more than direct sustenance such as 

food but are also a form of spiritual guidance, messengers, educators and protectors. Id. ¶ 60. Birds 

and bird feathers play a significant part in Plaintiffs’ religious traditions and signify a connection 

to the Creator. Id. ¶ 61. Feathers carry spiritual significance and are often gifted to represent honor 

and wisdom. Id. Many different types of feathers are used in religious ceremonies. Id. ¶ 62. For 

instance, eagle feathers are cleansed using smoke and then brushed over the top of a person when 

they are feeling sad or hurt to bring positive energy to their bodies and carry their prayers to the 

Creator. Id.  

 In Plaintiffs’ traditions, feathers and bird parts play an essential part in numerous religious 

exercises, including pipe ceremonies and smudging, and the personal possession of feathers and 

 
8 Exh 1, BOP, Inmate Religious Beliefs and Practices, Native American at 10.  
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bird parts is itself a religious exercise. Id. ¶ 63. The Bureau of Prisons has described the importance 

of feathers and bird parts in Native American religious traditions:  

Birds and feathers are sacred to Native Americans, but the eagle is 

regarded in a special way. The eagle represents power, strength, 

healing, and loyalty for the Indian. Eagle feathers are considered 

sacred and cannot be purchased by Native Americans for personal 

possession, but can only be awarded or given by another.9 

 

 c. Dreamcatchers 

 Plaintiffs seek to obtain dreamcatchers, which are devotional objects in Plaintiffs’ cultures. 

Verified Complaint ¶ 65. Typically, a dreamcatcher consists of a willow hoop woven into a web 

or a net. Id. ¶ 66. They can include feathers and beads, and they are traditionally suspended on 

cradles as a form of armor or protection. Id. Dreamcatchers originated in the Ojibwe tradition and 

were first documented in the 1920s. Id. ¶ 67. Over the course of the twentieth century, they became 

adopted by many Native American tribes. Id. For Plaintiffs, the dreamcatcher is a symbol of hope 

and healing. Id. ¶ 68. Plaintiffs, like many in their culture, sincerely believe that possession of a 

dreamcatcher is a religious exercise, in that possession of a dreamcatcher will protect them from 

negative energy, while also serving as a symbol of culture and heritage during incarceration. Id.  

3. Plaintiffs Seek to Obtain a Traditional Native American Diet 

 Plaintiffs seek to obtain a diet that is traditional in their cultures. Id. ¶ 69. In Plaintiffs’ 

traditions, food provides a connection to the ancestral world, the natural world, and the spirit world. 

Id. ¶ 70. Plaintiffs have a sincere belief that their diet is part of their spiritual practice that connects 

them and keeps them in alignment with the natural world. Id.  Plaintiffs’ traditions include a diet 

of plant and animal-based foods that are local to New England, including squash, corn, beans, and 

animal and seafood that are typical of the region. Id. ¶ 71. Plaintiffs’ traditions also call for eating 

 
9 Exh 1, BOP, Inmate Religious Beliefs and Practices, Native American at 12.  
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traditional foods at regular feasts, including feasts to mark the beginning of each season, the Corn 

Harvest festival, and at powwows. Id. ¶ 72. 

4. Plaintiffs Seek Access to a Native American Elder to Provide Spiritual 

Guidance 

 

Plaintiffs seek access to a Native American elder to serve as their spiritual adviser. Id. ¶ 

73. Within Plaintiffs’ traditions, Native American elders are responsible for passing on the 

wisdom, teachings, and traditions of their people. Id. ¶74. Native American elders play a vital role 

in Plaintiffs’ communities as a source of spiritual guidance, who can explain to younger tribal 

members how and why different parts of a ceremony are performed. Id. Native American cultures 

and traditions are primarily passed down and preserved through oral tradition, and regular 

communication with an Elder is a necessary component of Plaintiffs’ sincere religious beliefs. Id. 

¶ 75. 

B. RIDOC Denies Plaintiffs the Opportunity to Practice Their Religion 

  

 To date, RIDOC has provided no opportunities for Plaintiffs to practice their religion: there 

are no Native American religious ceremonies that RIDOC allows Plaintiffs to celebrate, no Native 

American religious items that RIDOC allows Plaintiffs to obtain, no diet consistent with Native 

American religious beliefs for Plaintiffs to eat, and no elder or other spiritual leader to provide 

religious counseling. In short, Defendants’ policies make it impossible for Plaintiffs to practice 

their religion. 

 Without Defendants’ permission, Plaintiffs cannot practice their religion. Plaintiffs cannot 

engage in any communal prayer or religious ceremonies without Defendants’ approval. Under 

RIDOC policies, “inmate services and religious programs are scheduled, supervised, and directed 
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by institutional chaplains.”10 If Plaintiffs attempted to hold religious events without the supervision 

of an institutional chaplain, they would be acting in violation of RIDOC’s policies and would be 

subject to discipline, including the imposition of disciplinary confinement and loss of privileges. 

Verified Complaint ¶ 89. Similarly, Plaintiffs cannot obtain religious items without Defendants’ 

approval. In the absence of Defendants’ authorization, these items constitute contraband, and 

Plaintiffs would be subject to punishment, including disciplinary confinement, if they were caught 

possessing them.11  

 This is not a new problem. For years, RIDOC has known that Native American prisoners 

have no opportunities to practice their religion but it has ignored requests for accommodations. 

Native American prisoners have repeatedly requested that RIDOC accommodate their religious 

practices, as required by RLUIPA, but RIDOC has consistently ignored or rejected those requests. 

For instance, for five years starting in 2019, Wolf Pawochawog-Mequinosh, an inmate in RIDOC’s 

Medium Security facility, requested permission to wear a Native American headband, but he was 

repeatedly told that RIDOC had no programs for accommodating Native American religious 

practices. See Complaint, Pawochawog-Mequinosh v. RIDOC, Case No. 1:24-cv-00036-WES-

PAS (D.R.I). In January 2024, Mr. Pawochawog-Mequinosh brought suit against RIDOC under 

RLUIPA, and in June 2024 RIDOC allowed him to obtain and wear a headband, but it did not 

extend the opportunity to other Native American religious practitioners or recognize Native 

American as a religious identity. Verified Complaint ¶ 101.  

 In the year and a half since Mr. Pawochawog-Mequinosh’s lawsuit highlighted RIDOC’s 

failure to recognize and accommodate Native American religious practices, RIDOC did not 

 
10 Exhibit 3, Department of Correction, Religious Programs and Services, 240-RICR-10-00-2 § 

2.6(A). 
11 Exh. 4, RIDOC Policy No. 11.01-8, Inmate Discipline § III(2) (effective July 2023). 
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approve any other items or practices for incarcerated Native Americans—despite their repeated 

requests—but instead has denied or ignored all of the requests to accommodate Native American 

religious practices submitted by Plaintiffs Smith, Moreino, and Shepard. Id. ¶ 102.  

C. Defendants Rejected Each of Plaintiffs’ Repeated Requests to Practice 

Religion, and Plaintiffs Have Fully Exhausted RIDOC’s Administrative 

Processes 

 

 Each of the Plaintiffs has repeatedly requested that RIDOC allow them to practice their 

religion, but Defendants have rejected or ignored all of those requests. Plaintiffs have filed 

numerous grievances through RIDOC’s administrative process; Plaintiffs filed appeals after each 

grievance was denied; and these appeals have been denied. Accordingly, Plaintiffs have fully 

exhausted RIDOC’s administrative remedies, making resort to judicial intervention the only 

available avenue for relief.  

1. Grievances Over the Lack of Access to Native American Religious 

Items 

 

Each of the Plaintiffs filed grievances over the lack of access to Native American religious 

items. On April 12, 2024, Mr. Smith sent a letter to Barry Weiner, RIDOC’s Assistant Director of 

Rehabilitative Services, requesting permission to obtain Native American religious items: “I am 

writing you today to request that I be allowed to order Native American items such as Dream 

Catchers, Medicine Bags, Feathers, etc.”12 After receiving no response, on June 7, 2024, Mr. Smith 

filed Grievance No. 2024-0636 requesting “approval of items of my religious belief such as dream 

catchers, feathers, sage, etc.”13 On August 21, 2024, Mr. Shepard filed Grievance No. 2024-0817, 

 
12 Exh. 5, Letter from Tyler Smith to Barry Weiner (Apr. 12, 2024). 
13 Exh. 6, Grievance No. 2024-0636. 
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which also challenged the denial of access to Native American religious items,14 and on September 

20, 2024, Mr. Moreino filed Grievance No. 2024-0899, which made a similar request.15  

RIDOC denied each of those grievances. RIDOC rejected Mr. Smith’s grievance on the 

ground that it concerned “non-grievable subject matters.”16 RIDOC rejected Mr. Shepard’s 

grievance on the ground that RIDOC’s records showed his race listed as white and his religion as 

Jewish, which would preclude him from practicing Native American religious traditions.17 In fact, 

on June 4, 2024, Mr. Shepard had requested that RIDOC change his religious designation to Native 

American, but RIDOC’s counselor told him that this was not possible: “They do not have a Native 

American religion.”18 RIDOC rejected Mr. Moreino’s grievance on the ground that he needed to 

pursue the issue with the chaplain.19 Each of the Plaintiffs appealed the denials of their grievances, 

and each appeal was denied. 20 

2. Grievances Over the Lack of Opportunities to Participate in Native 

American Ceremonies 

 

Each of the Plaintiffs filed grievances over the lack of opportunities to participate in Native 

American ceremonies. On July 8, 2024, Mr. Smith submitted Grievance No. 2024-0672, which 

stated: “RIDOC does not offer me ceremonies of my religious background and belief. There are 

no pipe ceremonies, sweat lodges, drum circles and other things to practice my belief.”21 On 

September 20, 2024, Mr. Moreino submitted Grievance No. 2024-0899, which similarly 

 
14 Exh. 13, Grievance No. 2024-0817.  
15 Exh. 11, Grievance No. 2024-0899. 
16 Exh. 6, Grievance No. 2024-0636 at 3.   
17 Exh. 13, Grievance No. 2024-0817 at 6.  
18 Id. at 3. 
19 Exh. 11, Grievance No. 2024-0899 at 1. 
20 Exh. 6, Grievance No. 2024-0636 at 4; Exh. 13, Grievance No. 2024-0817 at 11; Exh. 11, 

Grievance No. 2024-0899 at 1. 
21 Exh. 7, Grievance No 2024-0672. 
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challenged the lack of Native American ceremonies.22 On August 21, 2024, Mr. Shepard submitted 

Grievance No. 2024-1157, which also sought the ability to participate in Native American 

ceremonies.23  

RIDOC denied each of these grievances on the ground that the grievance process was not 

available to address these issues.24 Each of the Plaintiffs appealed the rejection of their grievances, 

and each appeal was denied.25 On August 7, 2024, Mr. Smith also sent a letter to Mr. Weiner and 

stated: “I wish to practice my belief and have Native American services. I would also like to request 

that a sweat lodge be built and that we be allowed to smudge and smoke a peace pipe. I would like 

to also request that we be allowed to hold drum ceremonies.”26 To date, Mr. Smith has received 

no response. Verified Complaint ¶ 124.  

3. Grievances Over the Lack of a Native American Diet 

 Each of the Plaintiffs filed grievances over the lack of a Native American diet. On 

November 28, 2024, Mr. Smith sent a letter to Ken Findlay in the Office of Rehabilitative Services: 

“I request that a diet be approved and available for Native Americans. We also have to discuss the 

feasts for Native Americans as well.”27 On November 30, 2024, Mr. Shepard submitted Grievance 

No. 2024-1157, which stated: “I request that a Native American diet be established and 

provided.”28 On December 1, Mr. Smith filed Grievance No. 2024-1160, and on December 24, 

2024, Mr. Moreino filed Grievance No. 2024-1280, which each made identical requests.29  

 
22 Exh. 11, Grievance No. 2024-0899. 
23 Exh. 13, Grievance No. 2024-1157. 
24 See Exhs. 7, 11, and 13.  
25 Id.  
26 Exh. 7, Grievance No. 2024-0672, at 2.  
27 Exh. 10, Grievance No. 2024-1160 at 1.  
28 Exh. 14, Grievance No. 2024-1157 at 1; Exh. 10, Grievance No. 2024-1160 at 4; Exh. 12, 

Grievance No. 2024-1280 at 1. 
29 Exh. 10, Grievance No. 2024-1160 at 2; Exh. 12, Grievance No. 2024-1160 at 1.  
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 RIDOC denied these grievances on the ground that being Native American is an ethnicity, 

not a religion, and that there is no Native American diet: “Being recognized as Native American 

is considered an ethnicity and Native Americans do not practice one singular religion much less 

have one specific diet.”30  

 Plaintiffs appealed these decisions and, after extending the time to respond to the appeals, 

RIDOC requested additional information about the diet that Plaintiffs seek.31 On February 4, 2025, 

Mr. Smith submitted a letter that describes in detail the diet they are seeking.32 Mr. Smith’s letter 

also discussed the needs for special feasts at the start of each season and for the Corn Festival and 

provided a potential vendor of Native American foods.33 RIDOC repeatedly extended the time to 

resolve the appeals, but the final extension expired on May 30, 2025, resulting in the denial of the 

appeals.34  

4. Grievances Over the Absence of a Spiritual Adviser for Native 

Americans and Other Religious Services 

 

 Each of the Plaintiffs filed grievances over the lack of a spiritual adviser for Native 

Americans. On June 15, 2024, Mr. Smith filed Grievance No. 2024-0712, which stated: “there are 

no Native American Services here at the RIDOC. There is also no spiritual leader/advisor. We 

have no religious option for Native American belief.”35 On August 21, 2024, Mr. Shepard filed 

Grievance No. 2024-0817, which among other things requested that a Native American religious 

leader be allowed to come to the ACI to facilitate Native American religious practice.36 On 

 
30 Exh. 14, Grievance No.  1157 at 1. 
31 Id. at 7. 
32 Id. at 8. 
33 Id. at 8-9. 
34 Id. at 10-11.  
35 Exh. 9, Grievance No. 2024-0712 at 1. 
36 Exh. 13, Grievance No. 2024-0817 at 1.  
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September 20, 2024, Mr. Moreino filed Grievance No. 2024-0899, which similarly sought relief 

for the lack of a Native American clergy or spiritual adviser.37  

 RIDOC denied each of those grievances on the ground that the grievance process was 

unavailable for these requests and that Plaintiffs should instead send their requests to the Office of 

Rehabilitative Services.38 Plaintiffs appealed those denials, and each appeal was also denied.39 

D.  RIDOC’s Recent Actions Fail to Accommodate Plaintiffs’ Religion. 

 

 In March 2025, counsel for Plaintiffs alerted RIDOC that Plaintiffs intended to proceed to 

litigation if RIDOC continued to reject their requests to accommodate their religious practices. 

Counsel reiterated the specific requests for Native American ceremonies, religious items, diet, and 

access to a spiritual adviser that Plaintiffs had requested. In April 2025, RIDOC responded by 

asserting that Plaintiffs had not exhausted the grievance process and that RIDOC was studying the 

issues Plaintiffs have raised. Counsel for Plaintiffs continued to seek to engage RIDOC to discuss 

a plan to accommodate Plaintiffs’ religious exercise but was repeatedly advised that RIDOC 

needed additional time to study the issue.   

 Sometime around April 2025, RIDOC for the first time allowed Plaintiffs to designate that 

their religion is Native American in RIDOC’s data management system. In June 2025, RIDOC 

informed Plaintiffs’ counsel that it would authorize two additional prisoners to obtain Native 

American headbands. 

 Beyond those two actions, however, RIDOC has failed to adopt any policies to allow 

Native American religious practices or any timetable for doing so. Instead, it has said that it needs 

 
37 Exh. 11, Grievance No. 2024-0899 at 1. 
38 Exh. 9, Grievance No. 2024-0712 at 3; Exh. 13, Grievance No. 2024-0817 at 9; Exh. 11, 

Grievance No. 2024-0899 at 1.  
39 Exh. 9, Grievance No. 2024-0712 at 6; Exh. 13, Grievance No. 2024-0817 at 11; Exh. 11, 

Grievance No. 2024-0899 at 1. 
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more time to investigate the issues to determine RIDOC’s position on whether it can accommodate 

Plaintiffs’ right to observe religious ceremonies, obtain religious items, meet with a spiritual elder, 

and obtain a Native American diet, notwithstanding the fact that prisons around the country have 

found ways to accommodate identical requests. In the meantime, and for years, RIDOC has failed 

to accommodate Plaintiffs’ religious beliefs and practices. In the absence of judicial intervention, 

Plaintiffs have no way to know when, if ever, they will be able to practice their religion. 

LEGAL STANDARDS 

 1. Preliminary Injunction. To obtain a preliminary injunction, the plaintiff bears the 

burden of demonstrating: “(1) a substantial likelihood of success on the merits, (2) a significant 

risk of irreparable harm if the injunction is withheld, (3) a favorable balance of hardships, and (4) 

a fit (or lack of friction) between the injunction and the public interest.” Nieves-Marquez v. Puerto 

Rico, 353 F.3d 108, 120 (1st Cir. 2003).  

 2. RLUIPA. RLUIPA provides:  

No government shall impose a substantial burden on the 

religious exercise of a person residing in or confined to an 

institution, as defined in section 1997 of this title, even if the 

burden results from a rule of general applicability, unless the 

government demonstrates that imposition of the burden on 

that person–(1) is in the furtherance of a compelling 

governmental interest; and (2) is the least restrictive means 

of furthering that compelling governmental interest.  

 

42 U.S.C.A. § 2000cc-1. A claim under RLUIPA includes four elements, with the following 

burdens of proof:  

On the first two elements, (1) that an institutionalized 

person’s religious exercise has been burdened and (2) that 

the burden is substantial, the plaintiff bears the burden of 

proof. . . . Once a plaintiff has established that his religious 

exercise has been substantially burdened, the onus shifts to 

the government to show (3) that the burden furthers a 

compelling governmental interest and (4) that the burden is 
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the least restrictive means of achieving that compelling 

interest.  

 

Spratt v. Rhode Island Dep’t of Corr., 482 F.3d 33, 38 (1st Cir. 2007).  

 

SUMMARY OF ARGUMENT 

 Although a “preliminary injunction is an extraordinary remedy never awarded as a right,” 

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008), Plaintiffs have amply satisfied its 

requirements. Plaintiffs can establish each of the elements necessary for granting a preliminary 

injunction:  

 First, they are substantially likely to succeed on their RLUIPA claims. As Plaintiffs can 

show, Defendants impose substantial burdens on Plaintiffs’ free exercise by completely 

foreclosing their ability to meaningfully engage in critical aspects of their religion. Under 

RIDOC’s policies, Plaintiffs cannot participate in traditional Native American religious 

ceremonies, including pipe ceremonies, sweat lodge ceremonies, drum circles, and smudging 

ceremonies. They cannot obtain traditional Native American religious items, including medicine 

bags, feathers and bird parts, and dreamcatchers. They have no access to a traditional Native 

American diet. They have no access to a Native American elder who can provide spiritual guidance 

and advice. Each of these activities is a “religious exercise” under RLUIPA, and each denial 

independently imposes a “substantial burden” on a religious exercise under RLUIPA.  

 It is unprecedented for a prison system to foreclose every religious practice of a well-

established religious tradition. Defendants cannot meet their burden of justifying these denials 

under RLUIPA’s “exceptionally demanding” compelling interest standard. Burwell v. Hobby 

Lobby Stores, Inc., 573 U.S. 682, 728 (2014). Under that standard, a denial of a plaintiff’s ability 

to engage in a particular religious exercise can only be upheld if the defendant demonstrates that 
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“it lacks other means of achieving its desired goal without imposing a substantial burden on the 

exercise of religion by the objecting part[y].” Id.  

 Defendants cannot satisfy their burden because each of the religious practices that Plaintiffs 

seek to observe is widely practiced at prisons around the country. While accommodations provided 

by other prisons are not dispositive, courts find such accommodations highly probative in assessing 

whether a denial is narrowly tailored to a compelling interest. Prisons around the country have 

addressed the practical, safety, and security concerns that arise in accommodating the Native 

American religious practices that Plaintiffs seek to observe. To prevail under RLUIPA, Defendants 

would need to show that they have no choice but to deny Plaintiffs’ requests to practice their 

religion because RIDOC has unique safety and security concerns that are not present at other 

prisons or that the solutions adopted at other prisons would not work here. Defendants cannot meet 

that burden.  

 Second, the Supreme Court has long held that an ongoing infringement on free exercise 

constitutes “irreparable harm” that justifies injunctive relief, see Elrod v. Burns, 476 U.S. 347, 373 

(1976). That principle applies with equal force in cases brought under RLUIPA. See Opulent Life 

Church v. City of Holly Springs, Miss., 697 F. 3d 279, 296 (5th Cir. 2012). Here, Defendants do 

not merely restrict one or two religious exercises that Plaintiffs seek to engage in. Instead, they 

preclude Plaintiffs from engaging in almost every aspect of their religion, having grudgingly and 

only recently recognized that their religion exists and must be accommodated. That denial and 

prolonged continuing delay necessitates immediate judicial intervention.  

 Third, the balance of hardships strongly favors a preliminary injunction because the 

plaintiffs face ongoing irreparable harm if no preliminary relief is granted, while allowing them to 

practice their religion imposes no more hardship on Defendants than what prisons across the nation 
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accommodate every day.  

 Fourth, the enactment of RLUIPA conclusively demonstrates Congress’s judgment that 

the public interest favors protection for the free exercise rights of incarcerated persons, and those 

rights can only be protected through injunctive relief.  

ARGUMENT 

I. PLAINTIFFS ARE SUBSTANTIALLY LIKELY TO SUCCEED ON THEIR 

RLUIPA CLAIMS 

 

 Plaintiffs seek to engage in well-recognized religious practices that arise out of their Native 

American religious traditions. They seek to engage in traditional Native American religious 

ceremonies—pipe ceremonies, sweat lodge ceremonies, drumming circles, smudging ceremonies, 

and powwows. They seek to obtain traditional Native American religious items—medicine bags, 

feathers and bird parts, and dreamcatchers. They seek to eat a traditional Native American diet. 

And they seek access to a Native American elder for spiritual guidance.  

 RIDOC denies Plaintiffs the ability to engage in all of these aspects of their religious 

traditions. RIDOC cannot possibly justify these denials under RLUIPA because every one of the 

religious practices that Plaintiffs seek to observe is widely allowed at prisons across the country.  

A. Seemingly Alone Among American Prison Systems, RIDOC Denies Native 

American Opportunities for Religious Practice 

 

 Under RLUIPA, each of the religious practices that Plaintiffs have requested constitutes a 

separate “religious exercise.” RLUIPA defines a “religious exercise” as “any exercise of religion, 

whether or not compelled by, or central to, a system of religious belief.” 42 U.S.C. § 2000cc–

5(7)(A). As the Supreme Court has recognized, Congress mandated that the definition of “religious 

exercise” should “be construed in favor of a broad protection of religious exercise, to the maximum 

extent permitted by the terms of this chapter and the Constitution.” Burwell v. Hobby Lobby Stores, 
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Inc., 573 U.S. 682, 696 (2014) (quoting 42 U.S.C. § 2000cc-3(g)).  

 In Holt v. Hobbs, 574 U.S. 352, 358 (2015), the Supreme Court made clear that RLUIPA 

plaintiffs satisfy their burden of showing a “substantial burden” on a “religious exercise” by 

identifying a particular religious practice that they are unable to observe. In Holt, a Muslim 

plaintiff challenged a prison policy restricting the length that prisoners could grow beards in the 

prison. The state argued that no “substantial burden” on free exercise was present because the 

plaintiff could practice other aspects of his religion. The Court made clear, however, that the focus 

under RLUIPA is on the specific religious exercises that the plaintiff seeks: “RLUIPA's 

‘substantial burden’ inquiry asks whether the government has substantially burdened a religious 

exercise (here, the growing of a ½-inch beard), not whether the RLUIPA claimant is able to engage 

in other forms of religious exercise.” Id. at 362.  

 As Hobbs thus makes clear, whenever prison officials prevent an incarcerated person from 

engaging in a religious exercise, they impose a “substantial burden” on that religious exercise. 

Here, Defendants have denied Plaintiffs’ requests to engage in many different religious exercises. 

Because Plaintiffs cannot engage in those exercises without Defendants’ permission, Defendants 

have imposed substantial burdens on Plaintiffs’ ability to engage in numerous religious 

exercises—pipe ceremonies, sweat lodge ceremonies, drumming circles, smudging ceremonies, 

powwows, carrying medicine bags, possessing feathers, possessing dreamcatchers, eating a Native 

American diet, and receiving guidance from a Native American elder or spiritual adviser.  

 Because Defendants have imposed substantial burdens on these religious exercises, the 

burden shifts to Defendants to justify each one of those burdens under RLUIPA’s compelling 

interest standard. Under that standard, Defendants must show that the denial of each religious 

exercise serves a “compelling governmental interest” and is “the least restrictive means of 
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furthering that compelling governmental interest.” 42 U.S.C. § 2000cc-1. The Supreme Court has 

described RLUIPA’s standard as “exceptionally demanding” that can only be met if the defendant 

demonstrates that “it lacks other means of achieving its desired goal without imposing a substantial 

burden on the exercise of religion by the objecting part[y].” Burwell v. Hobby Lobby Stores, Inc., 

573 U.S. 682, 728 (2014). To prevail, Defendants must satisfy that standard for each religious 

practice and item that Plaintiffs have been denied. See, e.g., Chance v. Texas Dep't of Crim. Just., 

730 F.3d 404, 418 (5th Cir. 2013) (stating that courts must take “an object-specific approach to 

requests for religious items,” under which the state bears the burden of showing that it “has a 

compelling interest in prohibiting possession of each item”) (emphasis added). In assessing 

whether Defendants meet their burden for each of the religious practices and items they have 

denied, it is important to recognize that “Congress stated that RLUIPA ‘may require a government 

to incur expenses in its own operations to avoid imposing a substantial burden on religious 

exercise.’” Holt, 574 U.S. at 358 (quoting 42 U.S.C. § 2000cc–3(c)).  

 Although Holt makes clear that the focus of analysis under RLUIPA is on each specific 

religious exercise that a plaintiff has been denied, it bears emphasis that RIDOC simply makes no 

accommodations for any of the requested religious practices of Native Americans. Plaintiffs have 

no chaplain or other religious elder who can provide religious guidance and who is available to 

supervise religious ceremonies. There are no Native American religious ceremonies that Plaintiffs 

may celebrate. None of the religious items that Plaintiffs seek are permitted. There is no diet 

consistent with Native American religious beliefs for Plaintiffs to eat. In short, Defendants have 

made it impossible for Plaintiffs to practice any aspect of their religion.  

 Rhode Island’s wholesale denial of opportunities for Native American religious practice 

makes it an extreme anomaly. No RLUIPA case can be found in which a prison system denied 
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practitioners of a well-established religious tradition all opportunities to observe their faith. No 

prison system in the United States has been identified that prevents Native American prisoners 

from engaging in all aspects of their religion. On the contrary: prison systems around the country 

have adopted comprehensive programs for accommodating Native American religious practices. 

For instance, the Federal Bureau of Prisons (“BOP”) has adopted a 343-page policy manual, 

Inmate Religious Beliefs and Practices: Practical Guidelines for Administration of Inmate 

Religious Beliefs and Practices, which includes a 25-page chapter on Native American religious 

practices that sets forth in detail the religious ceremonies, items, and other practices approved for 

Native American religious prisoners in federal prisons.40 Similarly, the Departments of Corrections 

of Alabama,41 Connecticut,42 Indiana,43 Kentucky,44 Maine,45 Massachusetts,46 Nevada,47 New 

Hampshire,48 New York,49 Oregon,50 Pennsylvania,51 Vermont,52 and Washington,53 among other 

prisons,54 have approved extensive programs for accommodating Native American ceremonies, 

 
40 Exh. 1, BOP, Inmate Religious Beliefs and Practices. 
41 Exh. 15, Ala. Dept. of Corrections, Religious Programs Services. 
42 Exh. 16, Conn. Dept. of Corrections, Alphabetical Listing of Programs for All Facilities (Mar. 

6, 2012). 
43 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices.  
44 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual. 
45 Exh. 19, Maine Dept. of Corrections, Religious Services and Allowable Religious Items. 
46 Exh. 20 Mass. Dept. of Correction, Religious Services Handbook. 
47 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview. 
48 Exh. 22, N.H. Dept. of Corrections, Religious Programming and Diets. 
49 Exh. 23, N.Y. Dept. of Corrections, Allowable Items. 
50 Exh. 2, Ore. Dept. of Corrections, Handbook of Religious Beliefs and Practices. 
51 Exh. 24, Penn. Dept. of Corrections, Religious Activities.  
52 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide.  
53 Exh. 29, Wash. Dept. of Corrections, Handbook of Religious Beliefs and Practices. 
54 Because many prison systems have not published their regulations of inmate religious 

practices online, the list of accommodations to Native American religious practices provided in 

other state prison systems is not comprehensive, and other prison systems may provide similar 

accommodations. 
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items, and practices. In sharp contrast, RIDOC did not even recognize the existence of Native 

American religion until 2025 and, except for authorizing (in principle) Native American 

headbands, it has authorized no Native American ceremonies, practices, or items.  

 The complete absence of any meaningful accommodations for Native American religious 

practices requires immediate judicial intervention. As discussed below, Defendants cannot justify 

any of the denials of Plaintiffs’ requests to practice their religion. Accordingly, Plaintiffs are 

substantially likely to prevail on their RLUIPA claims.  

B. Defendants’ Denials of Plaintiffs’ Requests to Participate in Native American 

Ceremonies Violate RLUIPA 

 

 As adherents of Native American religious traditions, Plaintiffs seek to engage in 

traditional Native American religious ceremonies—pipe ceremonies, sweat lodge ceremonies, 

drum circles, smudging ceremonies, and powwows. As discussed below, Defendants cannot satisfy 

their burden of showing that its denials of opportunities to engage in these exercises are the “least 

restrictive means” to serve a “compelling governmental interest.”  

1. Defendants’ Denials of Plaintiffs’ Requests to Participate in Pipe 

Ceremonies Violate RLUIPA 

 

 A pipe ceremony is a major practice in Plaintiffs’ religious traditions and consists of a 

communal ritual in which participants smoke tobacco and other herbs from a sacred pipe. It is 

well-recognized that a pipe ceremony is a “religious exercise” under RLUIPA. As the Bureau of 

Prisons has stated: “The Sacred Pipe is the cornerstone of the spiritual teachings of most Native 

American tribes,”55 and the Oregon Department of Corrections has similarly stated that the pipe 

ceremony “is an important religious activity for Native Americans.”56  

 
55 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 11. 
56 Exh. 2, Oregon Dept. of Corrections, Handbook of Religious Beliefs and Practices at 40-41.  
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In recognition of the importance of pipe ceremonies within Native American religious 

traditions, pipe ceremonies are widely allowed in prison systems across the country. Pipe 

ceremonies are regularly observed in federal prisons,57 as well as in the prison systems in 

Alabama,58 Arizona,59 Arkansas,60 Indiana,61 Kentucky,62 Maine,63 Maryland,64 Massachusetts,65 

Nevada,66 New Hampshire,67 New York,68 Oregon,69 Pennsylvania,70 South Dakota,71 Texas,72 

Utah,73 Vermont,74 Virginia,75 Washington,76 and Wisconsin,77 among other prison systems. These 

prisons have developed extensive practical experience for accommodating pipe ceremonies in 

prison settings. Their regulations address a myriad of issues, including who must be present during 

 
57 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 11. 
58  Exh. 15, Ala. Dept. of Corrections, Religious Program Services at 22-23. 
59  Exh. 26, Ariz. Dept. of Corrections Rehabilitation and Reentry, Department Order – Inmate 

Religious Activities at 8. 
60 Furr v. Kelley, No. 5:16-CV-292-SWW-BD, 2018 WL 1354790, at *3 (E.D. Ark. Feb. 16, 

2018), report and recommendation adopted, No. 5:16-CV-292-SWW-BD, 2018 WL 1352156 

(E.D. Ark. Mar. 15, 2018), aff'd, 759 F. App'x 567 (8th Cir. 2019). 
61 Exh. 17, Ind. Dept of Correction, Handbook of Religious Beliefs at 21-22. 
62 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 27. 
63 Exh. 19, Maine Dept. of Corrections, Religious Services at 11. 
64 Exh. 27, Md. Dept. of Corrections, Religious Services Manual at 40. 
65 Cryer v. Massachusetts Dep't of Correction, 763 F. Supp. 2d 237, 241 (D. Mass. 2011). 
66  Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
67 Farrow v. Stanley, 02–567, 2005 WL 2671541, at *5 (D.N.H. Oct. 20, 2005). 
68 Exh. 23, N.Y. Dept. of Corrections, Allowable Items at 11. 
69 Exh. 2, Ore. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 45-46, 49. 
70 Exh. 24, Penn. Dept. of Corrections, Religious Activities at 3-11. 
71 Native Am. Council of Tribes v. Weber, 897 F. Supp. 2d 828, 831 (D.S.D. 2012), aff’d, 750 F.3d 

742 (8th Cir. 2014). 
72 Davis v. Davis, 826 F.3d 258, 267 (5th Cir. 2016). 
73  Utah Code § 64-13-40(1)(a). 
74 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 34. 
75 Exh. 28, Va. Dept. of Corrections, Approved Religious Items at 3. 
76 Exh. 29, Wash. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 75-76. 
77 Exh. 31, Wisc. Div. of Adult Institutions, Religious Property Chart at 10-12. 
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pipe ceremonies, what mixture of tobacco and other herbs may be allowed, where tobacco must 

be stored, the materials that a pipe may be made of, whether the pipe is a personal item or is held 

communally, among many other issues. In recognition of the importance of pipe ceremonies, many 

prisons allow for the ceremonial use of tobacco in pipe ceremonies, notwithstanding policies 

otherwise banning the use of tobacco.78  

Courts have uniformly ruled that bans on pipe ceremonies violate RLUIPA. For instance, 

in Native American Council of Tribes v. Weber, 750 F. 3d 742, 750 (8th Cir. 2014), the Eighth 

Circuit ruled that the South Dakota Department of Corrections violated RLUIPA by prohibiting 

Native Americans from engaging in the ceremonial use of tobacco. The court agreed that 

ceremonial tobacco use in the pipe ceremony constitutes a “religious exercise” and that the state’s 

ban on tobacco substantially burdened that exercise. Id. at 749-750. The court next concluded that 

the state had failed to demonstrate that a complete ban on the ceremonial use of tobacco was the 

least restrictive means of furthering the state’s interest in health and security. Id. at 751. In so 

ruling, the court identified several less restrictive alternatives that the state failed to consider that 

could have alleviated the possibility of tobacco abuse, including limitations on who would have 

access to tobacco, how it could be stored securely, penalties that could be imposed for misusing 

tobacco, and decreasing the amount of tobacco in a mixture that could be used in ceremonies. Id. 

at 751-752. Similarly, in Cryer v. Massachusetts, 763 F. Supp. 2d 237, 243 (D. Mass. 2011), the 

district court held that defendants had failed to demonstrate that applying the state’s ban on tobacco 

to Native American pipe ceremonies was the least restrictive means of advancing the state’s 

interest in health.  

 
78 See Cryer v. Massachusetts Dep’t of Correction, 763 F. Supp. 2d 237, 248 (D. Mass. 2011) 

(“The Court notes that other prison systems have provided exemptions to permit the ritualistic use 

of tobacco even when the institution otherwise bans tobacco completely.”). 
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In Native American Council, the Eighth Circuit found it highly instructive that other prisons 

allow tobacco use in pipe ceremonies:  

[T]hat other correctional facilities permit inmates to use tobacco for 

religious purposes supports the existence of less restrictive means of 

ensuring order and security in prisons. * * * Indeed, the district court 

cited extensive evidence demonstrating that numerous correctional 

facilities throughout the United States permit inmates to use tobacco 

for religious purposes subject to various limitations. It’s true that 

what other prisons have done to accommodate inmates’ religious 

tobacco use may deserve less weight here given South Dakota’s 

higher percentage of Native American inmates compared to other 

states. * * * Nevertheless, we agree with the district court’s 

observation that “widespread allowance of tobacco in prison lends 

substantial credence to [the inmates’] position that less restrictive 

alternatives to a complete ban on the use of tobacco in Lakota 

religious ceremonies [are] possible.” 

 

750 F.3d at 752.  

 Courts in numerous RLUIPA cases have similarly declared that accommodations of a 

religious practice in other prisons is highly probative of whether a complete denial of the practice 

is the least restrictive means to achieve a compelling interest. In Spratt v. Rhode Island Dep’t of 

Corr., 482 F.3d 33, 42 (1st Cir. 2007), the First Circuit addressed a RIDOC policy prohibiting 

inmates from engaging in religious preaching, and in doing so the court considered the fact that 

the Bureau of Prisons allowed inmate preaching subject to certain restrictions: 

[E]vidence of policies at one prison is not conclusive proof that the 

same policies would work at another institution. However, in the 

absence of any explanation by RIDOC of significant differences 

between the ACI and a federal prison that would render the federal 

policy unworkable, the Federal Bureau of Prisons policy suggests 

that some form of inmate preaching could be permissible without 

disturbing prison security. 

 

See also Haight v. Thompson, 763 F.3d 554, 563 (6th Cir. 2014) (“Many other States, it turns out, 

permit Native American inmates to have access to sweat lodges for religious ceremonies. . . . Yet, 

for reasons of their own, the prison officials never studied how these accommodations worked and 
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whether they posed serious security risks or whether the prisons found ways to alleviate these 

risks.”); Chance v. Texas Dep’t of Crim. Just., 730 F.3d 404, 411 (5th Cir. 2013) (“[P]rison policies 

from other jurisdictions provide some evidence as to the feasibility of implementing a less 

restrictive means of achieving prison safety and security.”); Harris v. Wall, 217 F. Supp. 3d 541, 

556 (D.R.I. 2016) (declaring that defendants “must respond to less restrictive policies used at other 

prisons brought to their attention during the course of the litigation”). 

 Given the widespread allowance of pipe ceremonies at prisons around the country, 

Defendants cannot justify the complete denial of pipe ceremonies to Plaintiffs. In accommodating 

pipe ceremonies, other prisons have imposed various restrictions to address safety and security 

concerns. Defendants could justify the denial of pipe ceremonies if they could demonstrate that 

restrictions imposed by other prisons are inadequate in Rhode Island and that only a complete ban 

on pipe ceremonies would achieve the prison’s compelling interests. Because Defendants cannot 

meet that burden, Plaintiffs are substantially likely to prevail on their claim that the denial of pipe 

ceremonies violates RLUIPA.  

2. Defendants’ Denials of Plaintiffs’ Requests to Participate in Sweat 

Lodge Ceremonies Violate RLUIPA 

 

Sweat lodge ceremonies are a central component of Plaintiffs’ religious traditions. Verified 

Complaint ¶ 55. Sweat lodges have played a central role in the religious practices of Native 

Americans of New England since long before European contact. The earliest recorded description 

of Native American sweat lodges is from Roger Williams, who lived among the Narragansett in 

what is now Rhode Island. In 1643, he published a lexicon of the Narragansett language, which 

includes the following entry:  

Pesuponck; an Hot-house. This Hot-house is a kind of little Cell or 

Cave, six or eight feet over, round, made on the side of a hill 

(commonly by some Rivulet or Brooke) into this frequently the men 
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enter after they have exceedingly heated it with store of wood, laid 

upon an heape of stones in the middle. . . . [H]ere doe they sit round 

these hot stones an houre or more, taking Tobacco, discoursing, and 

sweating together.79  

 

Cotton Mather provided a similar description of Native American sweat lodges in 1702: “Their 

hot-house is a little cave, about eight foot over . . .”80  

 Prison officials have widely understood that the sweat lodge ceremony is a “religious 

exercise.”81 Recognizing the importance of sweat lodge ceremonies to Native Americans of New 

England, every prison system in New England—except Rhode Island—provides access to sweat 

lodge ceremonies: 

• The Connecticut Department of Corrections has established sweat lodges in four of 

its prison facilities.82  

• The Massachusetts Department of Corrections constructed a sweat lodge at the 

Souza–Baranowski Correctional Center (SBCC) in 2004, and the Massachusetts 

Supreme Judicial Council unanimously ruled that closure of the lodge would violate 

RLUIPA.83  

• The New Hampshire Department of Corrections has allowed the construction of 

sweat lodges at two state prison facilities.84  

 
79 Roger Williams, A Key into the Language of America, in Collections of the Rhode Island 

Historical Society, Vol. I, p.158 (1827), https://www.gutenberg.org/files/63701/63701-h/63701-

h.htm.  
80 Cotton Mather, The Triumphs of the Reformed Religion in America p.79 (1702), in Early 

English Books Online 2. https://name.umdl.umich.edu/A50170.0001.001.  
81 See, e.g., Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, p. 14.  
82 Exh. 16, Conn. Dept. of Corrections, Alphabetical Listing of Programs for All Facilities at 

130. 
83 Trapp v. Roden, 41 N.E.3d 1 (Mass. 2015). 
84 Exh. 22, N.H. Dept. of Corrections, Religious Programming and Diets at 8-9. 

Case 1:25-cv-00272     Document 2-1     Filed 06/13/25     Page 32 of 55 PageID #: 84

https://www.gutenberg.org/files/63701/63701-h/63701-h.htm
https://www.gutenberg.org/files/63701/63701-h/63701-h.htm
https://name.umdl.umich.edu/A50170.0001.001


33 
 

• The Maine Department of Corrections has authorized sweat lodge ceremonies since 

2008.85  

Many prison systems outside New England make sweat lodges available to incarcerated 

practitioners of Native American religions. The Federal Bureau of Prisons provides access to a 

weekly sweat lodge ceremony.86 Sweat lodges are also provided by the Departments of Corrections 

for Alabama,87 Arizona,88 Idaho,89 Indiana,90 Iowa,91 Kansas,92 Kentucky,93 Maryland,94 

Missouri,95 Nebraska,96 Nevada,97 North Dakota,98 Oklahoma,99 Oregon,100 Utah,101 

Washington,102 Wisconsin,103 and Wyoming,104 among other states. 

Defendants cannot justify a complete a complete denial of access to sweat lodge 

 
85 See Sacred Feather v. Merrill, No. CIV. 07-18-B, 2008 WL 2510102, at *3 (D. Me. June 19, 

2008); Exh. 19, Maine Dept. of Corrections, Religious Services and Allowable Religious Items at 

11. 
86 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American at 14-15. 
87 Exh. 15, Ala. Dept. of Corrections, Religious Program Services at pp 15-19. 
88 Exh. 26, Ariz. Dept. of Corrections Rehabilitation and Reentry, Department Order – Inmate 

Religious Activities, Att. B and C. 
89 See Stover v. Corr. Corp. of Am., No. 1:12-CV-00393-EJL, 2015 WL 874288, at *24 (D. Idaho 

Feb. 27, 2015). 
90 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices at 22, 42-

43. 
91 Youngbear v. Thalacker, 174 F.Supp.2d 902, 912 (N.D. Iowa 2001). 
92 See Mallard v. Howard, No. 22-4053-EFM, 2024 WL 726983, at *3 (D. Kan. Feb. 22, 2024) 
93 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 26. 
94 Pevia v. Hogan, 443 F. Supp. 3d 612, 622 (D. Md. 2020). 
95 Mathes v. Carlson, 534 F.Supp. 226, 228 (W.D. Mo. 1982). 
96 Indian Inmates v. Gunter, 660 F.Supp. 394, 398 (D. Neb. 1987). 
97 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
98 Brown v. Schuetzle, 368 F.Supp.2d 1009, 1011-12 (D.N.D. 2005). 
99 Exh. 32, Okla. Dept. of Corrections, Rules for Outdoor Religious Activities at 1-2. 
100 Allen v. Toombs, 827 F.2d 563, 565 n.5 (9th Cir. 1987). 
101 Utah Code § 64-13-40(1)(d), (e).  
102 Exh. 29, Wash. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 76-78. 
103 Cubero v. Burton, 96 F.3d 1450, 1450 (7th Cir. 1996) 
104 Yellowbear v. Lampert, 741 F.3d 48 (10th Cir. 2014). 
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ceremonies. To satisfy their burden, Defendants would need to prove that no “less restrictive 

means” other than a complete denial on access to sweat lodge ceremonies can achieve a 

“compelling governmental interest.” Under that “exceptionally demanding” standard, Burwell v. 

Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014), decisions that are “grounded on mere 

speculation, exaggerated fears, or post-hoc rationalizations will not suffice to meet the act’s 

requirements.” Spratt v. Rhode Island Dep’t of Corr., 482 F.3d 33, 39 (1st Cir. 2007).  

The widespread availability of sweat lodges at other prisons demonstrates that sweat lodge 

ceremonies can feasibly be accommodated in prison settings. When Kentucky denied Native 

Americans all access to sweat lodges, the Sixth Circuit found that it violated RLUIPA, in large 

part because of the availability of sweat lodges in other prison systems:  

Many other States, it turns out, permit Native American inmates to 

have access to sweat lodges for religious ceremonies. . . . Yet, for 

reasons of their own, the prison officials never studied how these 

accommodations worked and whether they posed serious security 

risks or whether the prisons found ways to alleviate these risks. On 

this record, we cannot say that an absolute prohibition on sweat 

lodges serves a compelling government interest when other States 

allow prison inmates access to them. 

 

Haight v. Thompson, 763 F.3d 554, 563 (6th Cir. 2014) (listing cases). 

To be sure, the availability of sweat lodges in other prison systems is not determinative of 

whether Defendants must make one available to Plaintiffs, because it is conceivable that Rhode 

Island may have unique concerns that are not present in other states.  The First Circuit ruled, 

however, that when another prison system accommodates a religious exercise RIDOC can satisfy 

its burden only by demonstrating that less restrictive policies adopted at other prisons would be 

“unworkable” in Rhode Island. Spratt v. Rhode Island Dep’t of Corr., 482 F.3d 33, 42 (1st Cir. 

2007); see also Harris v. Wall, 217 F. Supp. 3d 541, 556 (D.R.I. 2016) 

In providing access to sweat lodges for more than twenty years, prison officials around the 
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country have developed practical solutions to a myriad of issues—such as the materials used in 

constructing a sweat lodge, the location of the sweat lodge, who should have access to the sweat 

lodge, the frequency of access, security that must be provided during sweat lodge ceremonies, 

management of smoke from sweat lodges, among many other issues. Given the extensive practical 

experience for accommodating sweat lodges in prison settings, it is implausible that Defendants 

have no choice but to impose a complete denial of all sweat lodge ceremonies. In any event, as 

Defendants’ responses to Plaintiffs’ grievances demonstrate, RIDOC has not provided any 

explanation for why it cannot accommodate Plaintiffs’ religious needs, let alone identified a 

compelling reason to do so.  

Accordingly, Plaintiffs can demonstrate that they are substantially likely to succeed in their 

claim that a complete denial of access to sweat lodge ceremonies violates RLUIPA.  

3. Defendants’ Denials of Plaintiffs’ Request to Participate in Drum 

Circle Violate RLUIPA 

 

Plaintiffs have requested to hold ceremonial drum circles, which involves a group of people 

gathering in a circle to play drums, but Defendants have denied those requests. A drum circle is a 

“religious exercise” under RLUIPA, as the Bureau of Prisons and numerous prison systems have 

recognized.106 The complete denial of drum circles imposes a “substantial burden” on that religious 

exercise. 

 Defendants cannot satisfy their burden of establishing that the denial of drum ceremonies 

is the least restrictive means to achieve a compelling governmental interest. Prison systems around 

the country accommodate regular drum ceremonies for followers of Native American religions, 

 
106 See, e.g., Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, pp. 13-14. 
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including the Federal Bureau of Prisons107 and the Departments of Corrections of Alabama,108 

Idaho,110 Indiana,111 Kansas,112 Kentucky,113 Massachusetts,114 Nevada,115 New Hampshire,116 

Pennsylvania,117 Utah,118 Vermont,119 and Wisconsin,121 among other states. As the experience of 

numerous other prisons attests, drum ceremonies can effectively be accommodated in prison 

settings. To satisfy their burden under RLUIPA, Defendants would need to demonstrate that the 

accommodations to drum ceremonies at these prisons are “unworkable” at the ACI, Spratt, 482 

F.3d at 42, and that a complete ban is the only way to achieve the prison’s compelling interests. 

Because Defendants cannot meet that burden, Plaintiffs are substantially likely to prevail on their 

RLUIPA claim challenging the complete denial of access to drum circles.  

4. Defendants’ Denials of Plaintiffs’ Request to Participate in Smudging 

Ceremonies Violate RLUIPA 

 

Plaintiffs have requested to participate in smudging ceremonies, which consist of burning 

sage or other sacred herbs such as sweetgrass, tobacco, and red cedar, and wafting the smoke over 

 
107 See id., Native American at 1 (stating that BOP allows followers of Native American religions 

to hold weekly drumming circles). 
108  Exh. 15, Ala. Dept. of Corrections, Religious Program Services at 22. 
110  Exh. 34, Idaho Dept. of Corrections, Religious Activities at App. D, pp. 1-2. 
111 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices at 44. 
112 Mallard v. Howard, No. 22-4053-EFM, 2024 WL 726983, at *3 (D. Kan. Feb. 22, 2024) (noting 

that the Kansas Department of Corrections allows weekly drum circles). 
113 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 27. 
114 Trapp v. Roden, 41 N.E.3d 1, 5 (Mass. 2015) (noting that Massachusetts Department of 

Corrections makes available “smudging and pipe ceremonies . . ., along with other ceremonies 

such as talking circles, singing, chanting, and the playing of musical instruments, including drums, 

rattles and a flute”). 
115 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
116 Exh. 22, N.H. Dept. of Corrections, Religious Programming and Diets at 8. 
117 Exh. 24, Penn. Dept. of Corrections, Religious Activities at 5-6. 
118 Utah Code § 64-13-40(1)(a). 
119 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 43. 
121 Skenandore v. Endicott, No. 05-C-0234, 2006 WL 2587545, at *15 (E.D. Wis. Sept. 6, 2006) 

(noting that Wisconsin allows weekly drumming practices). 
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the practitioner’s body to cleanse the spirit, but Defendants have denied those requests. As the 

Bureau of Prisons and many other prison systems have recognized, smudging is a “religious 

exercise” in many Native American traditions.122 Accordingly, Defendants bear the burden of 

showing that denials satisfy RLUIPA’s compelling interest test.  

Like the other ceremonies and items that Plaintiffs have requested, smudging ceremonies 

are widely observed in American prison systems. The Bureau of Prisons describes smudging 

ceremonies as a “required daily observance” for many followers of Native American religion, and 

it allows such ceremonies to be conducted in designated outdoor spaces.123 The Connecticut 

Department of Corrections allows prisoners to purchase herbs for smudging and permits them to 

smudge every day during a specified time known as “smudge call.”124 Smudging ceremonies are 

regularly available at prisons in Alabama,125 Arizona,126 Connecticut,127 Idaho,128 Indiana,129 

Kansas,131 Kentucky,132 Massachusetts,133 Michigan,134 Nevada,135 New Hampshire,136 New 

 
122 See, e.g., Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, p. 11; Exh. 

2, Oregon Dept. of Corrections, Handbook of Religious Beliefs and Practices at 40. 
123 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, p. 1. 
124 Michalski v. Semple, No. 3:16-cv-2039, 2017 WL 4475994, at *3 (D. Conn. Oct. 6, 2017). 
125 Exh. 15, Ala. Dept. of Corrections, Religious Program Services at 22. 
126 Johnson v. Shinn, No. CV-21-02083-PHX-MTL (ESW), 2025 WL 69217, at *1 (D. Ariz. Jan. 

10, 2025). 
127 Exh. 16, Conn. Dept. of Corrections, Alphabetical Listing of Programs for All Facilities at 

130. 
128 Stover v. Corr. Corp. of Am., No. 1:12-CV-00393-EJL, 2015 WL 874288, at *24 (D. Idaho 

Feb. 27, 2015). 
129 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices at 43. 
131 Thayer v. Howard, No. 22-3086-DDC, 2024 WL 1513514, at *2 (D. Kan. Apr. 8, 2024). 
132 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 27. 
133 Trapp v. Roden, 41 N.E.3d 1, 5 (Mass. 2015). 
134 Exh. 35, Mich. Dept. of Corrections, Religious Beliefs and Practices of Prisoners at 14. 
135 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
136 Farrow v. Wrenn, No. CIV. 10-CV-058-PB, 2010 WL 2407136, at *3 (D.N.H. June 9, 2010). 
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York,137 Oregon,138 Montana,139 Pennsylvania,140 Texas,141 Vermont,142 Washington,143 and 

Wisconsin,144 among other prison systems. 

As the experience of these other prison systems demonstrates, smudging can be 

accommodated in prison settings with reasonable limitations. Many prisons limit smudging 

ceremonies to outdoor spaces, see Chance, 730 F.3d at 416-417; and while some prisons offer 

daily smudging, other prisons limit the frequency of smudging, see Cryer v. Clark, 2009 WL 

6345768, at *5. Given the widespread imposition of reasonable restrictions on smudging, no case 

has upheld an outright ban on smudging ceremonies. Accordingly, Plaintiffs are substantially 

likely to prevail on their claim that the denial of smudging ceremonies violates RLUIPA.   

5. Defendants’ Denials of Plaintiffs’ Requests to Hold an Annual Powwow 

Violate RLUIPA 

 

Plaintiffs requested to participate in an annual powwow, a celebration that typically 

includes drumming and dancing in ceremonial regalia, and a feast of traditional Native American 

foods, but Defendants denied that request. As the Sixth Circuit has concluded: “A powwow is 

indisputably a religious ceremony” for followers of Native American religions, and substantial 

burdens imposed on powwows can only be upheld if the burden is the least restrictive means to 

achieve a compelling interest. Haight v. Thompson, 763 F.3d 554, 564 (6th Cir. 2014).  

Haight arose when the Kentucky Department of Corrections allowed incarcerated Native 

 
137 Exh. 23, N.Y. Dept. of Corrections, Allowable Items at 11. 
138 Exh. 2, Oregon Dept. of Corrections, Handbook of Religious Beliefs and Practices at 45-48. 
139 Little Dog v. Cooper, No. CV 18-00097-M-JTJ, 2020 WL 339217, at *3 (D. Mont. Jan. 21, 

2020). 
140 Hildalgo v. McQuown, No. CV 15-203, 2018 WL 11697333, at *1 (W.D. Pa. Oct. 11, 2018). 
141 Chance v. Texas Dep't of Crim. Just., 730 F.3d 404, 416 (5th Cir. 2013). 
142 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 34. 
143 Exh. 29, Wash. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 75-76. 
144 Exh. 31, Wisc. Div. of Adult Institutions, Religious Property Chart at 12. 
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Americans to hold an annual powwow but denied them a ceremonial meal with the traditional 

Native American foods of corn pemmican and buffalo meat. Although Kentucky allowed a 

powwow, the court held that denial of a feast with these traditional foods amounted to a 

“substantial burden” on the plaintiffs’ ability to celebrate the powwow. Id. at 564-565.  

 Defendants cannot show that an outright rejection of Plaintiffs’ ability to participate in an 

annual powwow is the least restrictive means to achieve a compelling governmental interest. Like 

the other Native American ceremonies and items they seek, powwows are celebrated by Native 

American inmates at prisons around the country. For federal prisons, the Bureau of Prison 

authorizes annual powwows.146 Powwows are held annually in prisons in Indiana,147 Kentucky,148 

Massachusetts,149 Oregon,150 South Dakota,151 and Washington,152 among other prisons. 

 Although the widespread celebration of powwows at other prisons does not definitively 

prove that RIDOC must allow one, Defendants would need to satisfy their burden of showing that 

they have unique safety and security concerns that preclude holding a powwow at the ACI and that 

accommodations for powwows in other prison systems would be “unworkable” in Rhode Island. 

Because Defendants cannot satisfy that burden, Plaintiffs are substantially likely to prevail on their 

 
146 Id., Native American 1. 
147 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices at 23, 42. 
148 Haight v. Thompson, 763 F.3d 554 (6th Cir. 2014). 
149 Exh. 20 Mass. Dept. of Correction, Religious Services Handbook at 43. 
150 Anello v. Williams, No. 3:10-CV-622-AC, 2012 WL 2522280, at *8 (D. Or. Mar. 20, 2012), 

report and recommendation adopted, No. 3:10-CV-00622-AC, 2012 WL 2522189 (D. Or. June 28, 

2012). 
151 Native Am. Council of Tribes v. Weber, 897 F. Supp. 2d 828, 831 (D.S.D. 2012), aff’d, 750 

F.3d 742 (8th Cir. 2014). 
152 Exh. 29, Wash. Dept. of Corrections, Handbook of Religious Beliefs and Practices at 77; Lough 

v. Talbot, No. 3:19-CV-5280-RBL-DWC, 2020 WL 1907531, at *4 (W.D. Wash. Mar. 31, 2020), 

report and recommendation adopted, No. 3:19-CV-5280-RBL-DWC, 2020 WL 1904070 (W.D. 

Wash. Apr. 17, 2020). 
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claim that the denial of access to an annual powwow violates RLUIPA.  

C. Defendants’ Denials of Plaintiffs’ Requests for Traditional Native American 

Religious Items Violates RLUIPA 

 

 Plaintiffs requested permission to obtain, at their own expense, traditional Native American 

religious items—including medicine bags, feathers, and dreamcatchers. Defendants have denied 

each of those requests. As caselaw makes clear, when an RLUIPA plaintiff challenges the denial 

of religious items, he satisfies his burden “by showing both that he sincerely believes the items are 

important to the practice of [his religion] and that [prison] policies impose a substantial burden on 

his religious exercise.”153 Each of the requested items holds religious significance in Plaintiffs’ 

traditions, and possession of each item constitutes a religious exercise. RIDOC’s denials of access 

to these items impose substantial burdens on religious exercises because, in the absence of 

Defendants’ authorization, these items constitute contraband, and Plaintiffs are subject to 

punishment if they were caught possessing them.154  

 Defendants cannot demonstrate that a denial of access to these items is the least restrictive 

means to achieve a compelling interest. Each item is available to followers of Native American 

religions at prisons across the country. To address concerns about their safety, prison officials have 

imposed various restrictions on these items—such as the materials they can be made of, their size, 

and where they can be kept. To demonstrate that a flat denial is the least restrictive means to 

achieve a compelling interest, Defendants would need to show that accommodations adopted at 

other prisons would be unworkable at the ACI, and that RIDOC’s compelling interests can only 

 
153 McAlister v. Livingston, 348 F. App’x 923, 936 (5th Cir. 2009); see also Knows His Gun v. 

Montana, 866 F. Supp. 2d 1235, 1240 (D. Mont. 2012) (holding that the denial of access to 

smudge tobacco, antlers, herbs, and other sacred materials constitutes a substantial burden under 

RLUIPA if “these objects are essential” to making a religious exercise “meaningful and proper”). 
154 See Exh. 4, RIDOC Policy No. 11.01-8, Inmate Discipline § III(2). 
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be achieved by banning these items. Defendants cannot meet their burden. 

1. Defendants Cannot Justify Denying Plaintiffs’ Requests to Obtain and 

Wear Medicine Bags 

 

 Plaintiffs requested permission to obtain medicine bags, a small satchel, typically leather, 

that contains sacred items, often including the four sacred medicines—sage, sweetgrass, cedar, and 

tobacco holds—but Defendants denied those requests. In Plaintiffs’ traditions, it is a religious 

exercise to possess, maintain, and wear medicine bags.  

 Defendants cannot justify a flat prohibition on possession of medicine bags. Medicine bags 

are widely allowed in American prisons. They are approved as religious items by the Bureau of 

Prisons,156 as well as the Departments of Corrections for Alabama,157 California,158 Georgia,159 

Indiana,160 Kentucky,161 Maine,162 Massachusetts,163 Michigan,164 Missouri,165 Nevada,166 New 

Hampshire,167 New York,168 Oklahoma,169 Oregon,170 Pennsylvania,171 Texas,172 Utah,173 

 
156 Id., Native American at 2. 
157 Presley v. Scott, No. 4:13-CV-02067-LSC, 2014 WL 7146837, at *17 (N.D. Ala. Dec. 15, 

2014). 
158 Exh. 36, Cal. Dept. of Corrections, Religious Personal Property Matrix at 5. 
159 Benning v. Georgia, 864 F. Supp. 2d 1358, 1361 (M.D. Ga. 2012). 
160 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices. at 44 

(approving “prayer bags,” which are subject to search, in lieu of medicine bags). 
161 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 26. 
162 Exh. 19, Maine Dept. of Corrections, Allowable Religious Items at 3. 
163 Exh. 20 Mass. Dept. of Correction, Religious Services Handbook at 109. 
164 Exh. 35, Mich. Dept. of Corrections, Religious Beliefs and Practices of Prisoner at 14. 
165 Fowler v. Crawford, 534 F.3d 931, 933 (8th Cir. 2008). 
166 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
167 Farrow v. Stanley, No. CIV. 02-567-B, 2004 WL 224602, at *3 (D.N.H. Feb. 5, 2004). 
168 Exh. 23, N.Y. Dept. of Corrections, Allowable Items at 11. 
169 Exh. 33, Okla. Dept. of Corrections, Allowable Items—Inmate Religious Property at 2. 
170 Exh. 2, Oregon Dept. of Corrections, Handbook of Religious Beliefs and Practices at 48-49. 
171 Exh. 24, Penn. Dept. of Corrections, Religious Activities at 3-4 to 3-6.  
172 Hayman v. Villarreal, No. 2:17-CV-307, 2019 WL 4727757, at *5 (S.D. Tex. Sept. 27, 2019). 
173 Utah Code § 64-13-40(1)(a). 
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Vermont,174 Virginia,175 Washington,176 and Wisconsin,177 among other prisons. 

 Courts have recognized that restrictions on medicine bags may violate RLUIPA. In 

Craddick v. Duckworth, 113 F.3d 83, 85 (7th Cir.1997), the Seventh Circuit ruled that a prison’s 

prohibition on wearing medicine bags violated the Religious Freedom Restoration Act (RFRA), 

the predecessor to RLUIPA:  

The regulation in question violates the RFRA because the 

prohibition against wearing a medicine bag under a prisoner’s 

clothing has not been sufficiently justified based on a compelling 

interest. Defendant has made no showing that this practice is the 

least restrictive means of furthering its interest in enhanced prison 

security and has not shown that medicine bags “pose a genuine 

threat to prison security.”  

 

Craddick v. Duckworth, 113 F.3d 83, 85 (7th Cir. 1997). Even where prison officials allow 

prisoners to possess and wear medicine bags, restrictions on medicine bags may violate RLUIPA. 

For instance, in Odneal v. Pierce, 324 F. App’x 297 (5th Cir. 2009), plaintiffs challenged a prison 

policy that allowed inmates to possess medicine bag but prohibited them from wearing them 

outside their cells. The Fifth Circuit ruled that the plaintiffs stated an RLUIPA claim, and the state 

would be required to demonstrate that the challenged restrictions were narrowly tailored to serve 

a compelling interest. Id. at 302. 

 Defendants will be unable to show that a complete ban on medicine bags is the least 

restrictive means of achieving a compelling interest. Officials in prisons around the country have 

 
174 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 34. 
175 Exh. 28, Va. Dept. of Corrections, Approved Religious Items at 3. 
176 Exh. 30, Wash. Dept. of Corrections, Allowable Religious Items at 2. 
177 Smith v. Frank, No. 07-C-83, 2009 WL 750272, at *7 (E.D. Wis. Mar. 20, 2009) (Wisconsin 

prison “provides Native American inmates with access to congregate services and ceremonies, 

possess religious books, publications, a medicine bag, 1 braid of sweetgrass, 1/4 cup of sage, 1/4 

cup of cedar, and an authorized feather”). 
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developed numerous policies to ensure that prisoners can possess medicine bags without 

jeopardizing prison safety, such as restrictions on the size of medicine bags, the materials they can 

be made of, and where on a prisoner’s body they can be worn.178 Many prisons have adopted 

procedures for inspecting medicine bags, under which a prison staff member may direct an inmate 

to open his medicine bag for visual inspection, although ordinarily the bag or its contents will not 

be handled by staff, and the chaplain may be contacted if any questions arise.179 

 To justify a complete prohibition on medicine bags, Defendants must demonstrate that 

restrictions imposed by other prisons are “unworkable” in Rhode Island, Spratt, 482 F.3d at 42, 

and that a ban on medicine bags is the only available option to address RIDOC’s compelling 

interests. Defendants cannot satisfy that burden.  

3. Defendants Cannot Justify Denying Plaintiffs’ Requests to Obtain and 

Possess Feathers  

 

 Defendants cannot justify their denial of Plaintiffs’ requests to obtain feathers and bird 

parts, but Defendants denied those requests. In Plaintiffs’ traditions, the personal possession of 

feathers and bird parts constitutes a religious exercise, and feathers and bird parts also play 

essential parts in religious exercises, including pipe ceremonies and smudging.180 Federal law has 

long recognized the religious significance of feathers and bird parts in Native American traditions. 

For instance, while the Bald and Golden Eagle Protection Act makes it a crime to possess eagle 

feathers and eagle parts, Congress explicitly created an exception allowing possession “for the 

religious purposes of Indian tribes.” 16 U.S.C. § 668a. Similarly, while the Migratory Bird Treaty 

Act prohibits possession of migratory bird parts and feathers, the federal government has long 

 
178 See, e.g., Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 44. 
179 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Religious Property at p.7. 
180 Id., Native American at p.12. 
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maintained a non-enforcement policy “under which members of federally-recognized Indian tribes 

may possess migratory bird parts, while non-members may not and may be prosecuted for such 

possession.” United States v. Eagleboy, 200 F.3d 1137, 1138 (8th Cir. 1999). 

 Defendants cannot justify a flat prohibition on Plaintiffs’ ability to possess feathers and 

bird parts for religious purposes. Many prisons authorize followers of Native American religions 

to possess feathers, including prisons operated by the Federal Bureau of Prisons181 and the states 

of Alabama,182 Arkansas,183 California,184 Georgia,185 Indiana,186 Kentucky,187 Maine,188 

Massachusetts,189 Missouri,190 Montana,191 Nevada,192 New Hampshire,193 Oklahoma,194 

 
181 Exh. 1, BOP, Inmate Religious Beliefs and Practices, Native American, p. 2.  
182 Presley v. Scott, No. 4:13-CV-02067-LSC, 2014 WL 7146837, at *17 (N.D. Ala. Dec. 15, 

2014). 
183 Furr v. Kelley, No. 5:16-CV-292-SWW-BD, 2018 WL 1354790, at *3 (E.D. Ark. Feb. 16, 

2018), report and recommendation adopted, No. 5:16-CV-292-SWW-BD, 2018 WL 1352156 

(E.D. Ark. Mar. 15, 2018), aff'd, 759 F. App'x 567 (8th Cir. 2019). 
184 Exh. 36, Cal. Dept. of Corrections, Religious Personal Property Matrix at 4. 
185 Benning v. Georgia, 864 F. Supp. 2d 1358, 1361 (M.D. Ga. 2012) (“Native Americans, for 

example, are allowed to wear headbands and a two inch by two inch medicine bag in which they 

are allowed to store feathers, shells, stones, and other sacred items.”). 
186 Exh. 17, Indiana Dept. of Corrections, Handbook of Religious Beliefs and Practices at 44.  
187 Exh. 18, Ky. Dept. of Corrections, Religious Reference Manual at 26. 
188 Exh. 19, Maine Dept. of Corrections, Allowable Religious Items at 3. 
189 Exh. 20 Mass. Dept. of Correction, Religious Services Handbook at 109. 
190 Fowler v. Crawford, 534 F.3d 931, 933 (8th Cir. 2008). 
191 Jannisch v. Bates, No. CV1600061HDLCJTJ, 2018 WL 6520659, at *4 (D. Mont. Aug. 27, 

2018), report and recommendation adopted, No. CV 16-61-H-DLC-JTJ, 2018 WL 6171823 (D. 

Mont. Nov. 26, 2018), aff'd, 788 F. App'x 493 (9th Cir. 2019). 
192 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
193 Farrow v. Stanley, No. CIV. 02-567-B, 2004 WL 224602, at *3 (D.N.H. Feb. 5, 2004). 
194 Exh. 33, Okla. Dept. of Corrections, Allowable Items—Inmate Religious Property at 2. 
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Oregon,195 Pennsylvania,196 Texas,197 Utah,198 Vermont,199 Washington,200  and Wisconsin,201 

among other prisons. 

 Courts have ruled that a ban on possession of feathers by followers of Native American 

religions violates RLUIPA. In Wolf v. Ferguson, No. CIV. 04-5177, 2006 WL 375920, at *5 (W.D. 

Ark. Jan. 30, 2006), the court held that an Arkansas jail violated a Native American’s religious 

freedom by prohibiting possession of a prayer feather. The court first agreed that possession of a 

feather was integral to plaintiff’s religion and the denial substantially burdened plaintiff’s free 

exercise right. Next, the court ruled that prison officials’ concerns were “exaggerated” that feathers 

might jeopardize prison security, considering that “inmates are allowed to keep pencils in their 

cells and . . . pencils would present as much of a security risk at the jail as would prayer feathers.” 

Id. 

 Given the widespread allowance of feather possession by Native American prisoners, and 

the low security risk they pose, Defendants cannot sustain their burden of showing that RIDOC’s 

denial of feather possession is narrowly tailored to achieve a compelling interest.  

4. Defendants Cannot Justify Denying Plaintiffs’ Requests to Possess 

Dreamcatchers 

 

 Plaintiffs requested permission to obtain dreamcatchers, a hoop woven with string that 

 
195 Butler v. Lincoln Cnty., No. CIV. 05-6204-TC, 2006 WL 2711487, at *5 (D. Or. Sept. 18, 2006) 
196 Robinson v. Horn, No. CIV. A. 97-3657, 2000 WL 1101351, at *6 (E.D. Pa. Aug. 7, 2000) 

(“the following items are also available to Plaintiff individually: (1) prayer feathers and other 

feathers; (2) a headband; (3) a medicine bag containing various small objects and which Plaintiff 

wears around his neck . . .”) 
197 Hayman v. Villarreal, No. 2:17-CV-307, 2019 WL 4727757, at *5 (S.D. Tex. Sept. 27, 2019). 
198 Utah Code § 64-13-40(1)(a). 
199 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 43. 
200 Exh. 30, Wash. Dept. of Corrections, Allowable Individual Religious Items at 1. 
201 Smith v. Frank, No. 07-C-83, 2009 WL 750272, at *7 (E.D. Wis. Mar. 20, 2009). 
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resembles a spider web, but Defendants denied those requests. Plaintiffs, like many in their 

cultures, sincerely believe that possession of a dreamcatcher is a religious exercise, in that 

possession of a dreamcatcher will protect them from negative energy, while also serving as a 

symbol of culture and heritage during incarceration. 

 Defendants cannot justify denying Plaintiffs access to dreamcatchers. As with the other 

items sought by Plaintiffs, dreamcatchers are widely available to Native American religious 

practitioners in American prisons. They are available to prisoners in Alabama,202 California,203 

Maine,204 Montana,205 New Hampshire,206 Nevada,207 Oklahoma,208 Texas,209 Vermont,210 and 

Washington,211 among other state prison systems. 

 Prison officials have addressed safety and security concerns that might arise from 

possession of dreamcatchers by adopting various restrictions on dreamcatchers, including the 

materials they can be made of and how they can be displayed. To justify a flat prohibition on 

 
202 Presley v. Scott, No. 4:13-CV-02067-LSC, 2014 WL 7146837, at *17 (N.D. Ala. Dec. 15, 2014) 

(Alabama regulation “authorizes inmates to keep in their personal possessions a medical bag, 

feathers, and dream-catcher”). 
203 Exh. 36, Cal. Dept. of Corrections, Religious Personal Property Matrix at 4. 
204 Exh. 19, Maine Dept. of Corrections, Religious Services and Allowable Religious Items at 3. 
205 Jannisch v. Bates, No. CV1600061HDLCJTJ, 2018 WL 6520659, at *4 (D. Mont. Aug. 27, 

2018), report and recommendation adopted, No. CV 16-61-H-DLC-JTJ, 2018 WL 6171823 (D. 

Mont. Nov. 26, 2018), aff'd, 788 F. App'x 493 (9th Cir. 2019). 
206 Farrow v. Stanley, 02–567, 2005 WL 2671541, at *3 n.4 (D.N.H. Oct. 20, 2005). 
207 Exh. 21, Nev. Dept. of Corrections, Faith Group Overview at 4. 
208 Exh. 33, Okla. Dept. of Corrections, Allowable Items—Inmate Religious Property at 2; McGirt 

v. Whitten, No. CIV-20-157-D, 2020 WL 7635461, at *1 (W.D. Okla. Nov. 23, 2020), report and 

recommendation adopted, No. CIV-20-157-D, 2020 WL 7634062 (W.D. Okla. Dec. 22, 2020) 

(noting that the Oklahoma Department of Corrections permits prisoners to hang dreamcatchers in 

their bunks).  
209 Hayman v. Villarreal, No. 2:17-CV-307, 2019 WL 4727757, at *5 (S.D. Tex. Sept. 27, 2019) 

(stating that while dreamcatchers are not an approved religious item, Native American prisoners 

may request permission to obtain them). 
210 Exh. 25, Vt. Dept. of Corrections, Religious Services Guide at 43. 
211 Exh. 30, Wash. Dept. of Corrections, Allowable Religious Items at 1. 

Case 1:25-cv-00272     Document 2-1     Filed 06/13/25     Page 46 of 55 PageID #: 98



47 
 

dreamcatchers, Defendants would need to demonstrate that these restrictions would be 

“unworkable” in Rhode Island, Spratt, 482 F.3d at 42, and that a denial on access to dreamcatchers 

is the only option to achieve RIDOC’s compelling interests. Defendants cannot satisfy that burden.  

D. Defendants’ Denials of Plaintiffs’ Requests for a Native American Diet Violate 

RLUIPA 

 

 Plaintiffs requested but have been denied a diet consistent with their religious beliefs. In 

particular, they requested a diet consisting of foods that are indigenous to New England, including 

squash, corn, and beans, as well as venison and turkey; they also requested that traditional Native 

American foods be provided for regular feast days, including feasts to mark the start of each 

season, the Corn Harvest, and an annual powwow. Plaintiffs have a sincere belief that their diet is 

part of their spiritual practice that connects them and keeps them in alignment with the natural 

world. For Plaintiffs, following a diet consistent with their religious beliefs is a religious exercise, 

and Defendants’ denials substantially burden that exercise.  

 Defendants rejected Plaintiffs’ requests for a religiously appropriate diet by rejecting the 

validity of Plaintiffs’ religious beliefs: “Being recognized as Native American is considered an 

ethnicity and Native Americans do not practice one singular religion much less have one specific 

diet.”213 RIDOC did not identify any penological reason for denying Plaintiffs’ request for a diet 

consistent with their religious beliefs but instead simply asserted that Native American is an 

ethnicity and not a religion.   

 RIDOC’s response belies a fundamental misunderstanding of RLUIPA. Under RLUIPA, a 

plaintiff satisfies his burden by showing that he seeks to engage in a religious exercise arising out 

of his sincere religious beliefs, and it does not matter if a plaintiff’s beliefs do not arise out of an 

 
213 Exh. 14, Grievance No.  1157 at 1. 
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established religious tradition, or even if they are inconsistent with his own religious tradition. See, 

e.g., Holt v. Hobbs, 574 U.S. 352, 362 (2015) (“Petitioner’s belief is by no means idiosyncratic . . 

. But even if it were, the protection of RLUIPA, no less than the guarantee of the Free Exercise 

Clause, is ‘not limited to beliefs which are shared by all of the members of a religious sect’”); 

Thomas v. Rev. Bd. of Indiana, 450 U.S. 707, 715-16 (1981) (“Particularly in this sensitive area, it 

is not within the judicial function and judicial competence to inquire whether the petitioner or his 

fellow worker more correctly perceived the commands of their common faith. Courts are not 

arbiters of scriptural interpretation.”). 

 Defendants cannot satisfy their burden of establishing that the denial of Plaintiffs’ request 

for a diet consistent with their religious beliefs is the least restrictive means of accomplishing a 

compelling interest. Long before the adoption of RLUIPA, it was established that incarcerated 

persons have a constitutional right “to receive diets consistent with their religious scruples.” 

Kahane v. Carlson, 527 F.2d 492, 495 (2d Cir.1975). Applying that principle, numerous courts 

have held that prisons are under an obligation to accommodate sincere requests by Native 

American prisoners for a diet that arises out of their religious traditions. In Hall v. Klemm, 2017 

WL 913954 at *2 (W.D. Pa. Feb. 1, 2017), the district court ruled that the Free Exercise Clause 

and RLUIPA require Pennsylvania to accommodate a request for a diet consistent with his Native 

American traditions. Like the Plaintiffs here, Hall explained that “[a] central tenet of Plaintiff’s 

faith is that all animate and inanimate things, such as plants and animals, have a divine spirit which 

can be transferred to objects and people, [and] that respect and thankfulness should be given to the 

spirit of the dietary food source, whether plant or animal.” Id. The court ruled that “there is ample 

evidence to support the conclusion that Plaintiff’s beliefs concerning his need for a special diet are 

religious in nature and sincerely held.” Id. at *9. Although the state argued that it had a legitimate 
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interest in maintaining limited diet options and to simplify food delivery, the court ruled that “the 

Defendants’ denial of Plaintiff’s request for a religious diet was an unreasonable infringement 

upon his First Amendment right to freely practice his religious beliefs.” Id. at *12. Similarly, in 

Guardado v. Dzurenda, 2022 WL 867234, at *3 (D. Nev. Mar. 22, 2022), the plaintiff asserted 

that his Native American religious beliefs mandated that he eat only “natural foods” and not those 

containing processed chemicals. The court agreed that the plaintiff had shown that this practice 

arose out of a sincere religious belief and granted a preliminary injunction requiring that prison 

officials accommodate plaintiff’s dietary request. Id. at *4.  

 Defendants cannot justify the denial of Plaintiffs’ requests by asserting that there is no 

Native American diet. In King v. Calderin, 2023 WL 3182656, at *2 (D. Nev. May 1, 2023), a 

Native American plaintiff asserted that “[c]entral to [his] sincerely held religious beliefs is a belief 

that he must honor his ancestors by eating only fruits, vegetables, and animals that have been 

humanely treated/sacrificed.” Although the state argued that “no special dietary standard exists for 

Native Americans,” the court ruled that “this is precisely the kind of reasoning that RLUIPA was 

enacted to prevent.” Id. at *4. As the court recognized, RLUIPA protects an individual’s right to 

free exercise, regardless of whether the individual’s beliefs align with an established religion. Id. 

at *4.  

 RIDOC’s ability to accommodate Plaintiffs’ request is shown by the fact that it 

accommodates several other religious diets, including kosher food and halal food. Defendants 

cannot show that they are unable to accommodate Plaintiffs’ religious needs while accommodating 

other religious diets. To be sure, accommodating Plaintiffs’ request may impose some costs on 

Defendants, but Congress explicitly declared in RLUIPA that accommodating religion “may 

require a government to incur expenses in its own operations to avoid imposing a substantial 
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burden on religious exercise.” 42 U.S.C. § 2000cc-3(c).  

E. Defendants’ Denials of Plaintiffs’ Requests for a Native American Religious 

Adviser Violate RLUIPA 

 

 Plaintiffs have requested access to a Native American elder or other spiritual adviser to 

provide spiritual guidance, but Defendants have ignored those requests. The absence of a Native 

American religious leader substantially burdens Plaintiffs’ religious exercise in at least two ways. 

First, it deprives them of the opportunity for spiritual counsel. Second, under RIDOC’s policies, 

Plaintiffs cannot hold any religious gatherings without a chaplain.215 If Plaintiffs attempted to hold 

a religious event without the supervision of an institutional chaplain, they would be subject to 

discipline for violating RIDOC policies, including the imposition of disciplinary confinement and 

loss of privileges.  

 Courts have long recognized that denial of access to a spiritual counselor constitutes a 

substantial burden on free exercise. Long before the enactment of RLUIPA, the Supreme Court 

recognized that it violated a Buddhist prisoner’s right to the free exercise of religion to deny him 

access to a Buddhist spiritual adviser. See Cruz v. Beto, 405 U.S. 319, 322 (1972). It is well-

established that “regular access to a spiritual advisor is a religious exercise for purposes of 

RLUIPA,” and incarcerated persons cannot be deprived of access to a spiritual adviser unless the 

denial is necessary to achieve a compelling interest. Davis v. Abercrombie, No. CIV. 11-00144 

LEK, 2014 WL 2716856, at *40 (D. Haw. June 13, 2014).  

 To be sure, RIDOC is not required to provide a paid, full-time chaplain for every faith that 

may be present in the prison system, but it must make available adequate opportunities for 

Plaintiffs to have access to a spiritual adviser. See Cruz, 405 U.S. at 322 n.2; Hartmann v. Cal. 

 
215 Exh. 3, R.I. Dept. of Corrections, Religious Programs and Services, 240-RICR-10-00-2 § 

2.6(A). 
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Dep’t of Corr. & Rehab., 707 F.3d 1114, 1125 (9th Cir. 2013). Defendants cannot justify the denial 

of access to a spiritual adviser appropriate for Plaintiffs’ religious needs.  

II.  PLAINTIFFS ARE SUFFERING IRREPARABLE HARM, WARRANTING A 

PRELIMINARY INJUNCTION 

 

The Supreme Court made clear that an infringement on the free exercise of religion 

imposes irreparable harm: “The loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 (1976).  

Infringements on free exercise inflict “irreparable injury” because such infringements “cannot be 

adequately remedied through damages.”  Stormans, Inc. v. Selecky, 586 F.3d 1109, 1138 (9th Cir. 

2009).   

In Harris v. Wall, 217 F. Supp. 3d 541, 560 (D.R.I. 2016), this Court recognized that the 

same principle applies under RLUIPA and “the loss of religious freedom caused by an RLUIPA 

violation—standing alone—is sufficient to show irreparable harm.”  See also Opulent Life Church 

v. City of Holly Springs, Miss., 697 F.3d 279, 295 (5th Cir. 2012) (“This principle applies with 

equal force to the violation of RLUIPA rights because RLUIPA enforces First Amendment 

freedoms, and the statute requires courts to construe it broadly to protect religious exercise.”); 

Mayweathers v. Newland, 258 F.3d 930, 938 (9th Cir. 2001) (“[I]nmates suffer irreparable injury 

when they are unable to attend religious services.”); Tenafly Eruv Ass’n Inc. v. Borough of Tenafly, 

309 F.3d 144, 178 (3d Cir. 2002) (“Limitations on the free exercise of religion inflict irreparable 

injury.”). 

While the denial of a single religious exercise can justify a preliminary injunction, the need 

for injunctive relief is more pressing in this case because RIDOC denied all of Plaintiffs’ requests 

to practice their religion, imposing substantial burdens on each and every religious exercise they 
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seek to observe. These denials cause Plaintiffs daily distress, and the ongoing burdens justify 

immediate judicial relief. 

III.  THE BALANCE OF THE HARDSHIPS FAVORS ISSUANCE OF A 

PRELIMINARY INJUNCTION 

 

The balance of hardships overwhelmingly favors the issuance of interim injunctive relief.  

On the one hand, Plaintiffs face irreparable harm from the complete denial of all opportunity to 

practice their religion. On the other hand, a preliminary injunction would impose no more hardship 

on Defendants than is borne by prisons around the country in accommodating Native American 

religious practices. A preliminary injunction would require that RIDOC accommodate Plaintiffs’ 

religious needs on the same terms that it already accommodates the needs of other prisoners. A 

preliminary injunction would (1) allow Plaintiffs to participate in Native American ceremonies, 

just as RIDOC allows other prisoners to participate in their religious ceremonies arising out of 

their traditions; (2) allow Plaintiffs to obtain needed religious items, just as RIDOC allows other 

prisoners to obtain items needed in their religious traditions; (3) allow Plaintiffs to obtain a diet 

consistent with their religious beliefs, just as RIDOC accommodates other religious diets; and (4) 

allow Plaintiffs to have access to a spiritual adviser, just as RIDOC allows other prisoners to have 

access to spiritual advisers.  

The preliminary injunction sought by Plaintiffs would require that RIDOC adopt a 

comprehensive program for accommodating Plaintiffs’ religious needs to participate in pipe 

ceremonies, sweat lodge ceremonies, drum circles, smudging ceremonies, and powwows; it would 

accommodate Plaintiffs’ needs to obtain medicine bags, feathers, and dreamcatchers; it would 

make available a diet consistent with Plaintiffs’ religious beliefs; and it would ensure that Plaintiffs 

have access to an appropriate religious adviser.  
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In weighing the balance, the Court is warranted to take into account that RIDOC has had 

ample notice and ample time to recognize and address Plaintiffs’ requests without the need for 

judicial intervention. Efforts to obtain recognition of Native American religious traditions have 

been presented to RIDOC for years and it has ignored them. Plaintiffs have been requesting 

accommodations to practice their religion for more than a year. Until litigation was threatened, 

Defendants not only did nothing substantive, but they rejected Plaintiffs’ requests and placed 

Plaintiffs in a repeating loop of asking for assistance that never came. Only when litigation was 

threatened, Defendants deigned to recognize Native American as a religious category and 

authorized in principle that Native American prisoners could obtain headbands. For all other 

requests, RIDOC has only said it is studying the issue and would not commit to accommodate any 

of Plaintiffs’ requests.  

To be sure, accommodating Plaintiffs’ religious practices would require RIDOC to adopt 

new policies and might involve some additional expenses. Yet RLUIPA makes clear that 

accommodating the free exercise of religion, as required by law, “may require a government to 

incur expenses in its own operations to avoid imposing a substantial burden on religious exercise.” 

42 U.S.C. § 2000cc-3. RIDOC does not need to start from scratch in determining how to 

accommodate Plaintiffs’ requests because the policies adopted by prisons around the country 

provide ready models for RIDOC to adopt.  

Accordingly, the balance of hardships strongly favors the issuance of a preliminary 

injunction.  Hummel v. Donahue, No. 1:07-CV-1352-DFHTAB, 2008 WL 2518268, at *8 (S.D. 

Ind. June 19, 2008) (holding that “[t]he balance of hardships also weighs in favor of [the plaintiff] 

because the defendants can further their goal of maintaining safety and security through less 

restrictive means, while [the plaintiff] has no other way to practice his religion with other.”).  
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IV.  THE PUBLIC INTEREST STRONGLY FAVORS ISSUANCE OF A 

PRELIMINARY INJUNCTION 

 

In Harris v. Wall, 217 F. Supp. 3d 541, 560 (D.R.I. 2016), this Court recognized that 

“protection of religious practice is an important public interest,” and “the public interest in 

protecting religious practice predominates.”  More broadly, as the Fifth Circuit held, “[i]njunctions 

protecting First Amendment freedoms are always in the public interest,” a principle that applies 

equally to RLUIPA. Opulent Life Church v. City of Holly Springs, Miss., 697 F.3d 279, 298 (5th 

Cir. 2012).  Courts recognize that the enactment of RLUIPA reflects a congressional determination 

that the public interest strongly favors protections for inmates’ rights to practice religion. Id.; see 

also Ramirez v. Collier, 595 U.S. 411, 433 (2022) (“By passing RLUIPA, Congress determined 

that prisoners . . . have a strong interest in avoiding substantial burdens on their religious exercise, 

even while confined.”); Rouser v. White, 707 F. Supp. 2d 1055, 1071 (E.D. Cal 2010) (“[A]llowing 

inmates to practice religion while incarcerated is clearly within the public interest in that Congress 

specifically passed the RLUIPA to serve such a purpose.”). Because RLUIPA does not authorize 

suits for damages, see Sossamon v. Texas, 563 U.S. 277 (2011), the strong public interest in 

protecting free exercise can only be vindicated through injunctive relief. 

CONCLUSION 

 For the reasons given above, this Court should grant Plaintiffs’ Preliminary Injunction, 

ordering Defendants (a) to allow Plaintiffs to participate in Native American ceremonies, 

including pipe ceremonies, sweat lodge ceremonies, drum circles, smudging ceremonies, and 

powwows; (b) to allow Plaintiffs to obtain Native American religious items, including medicine 

bags, feathers and bird parts, and dreamcatchers; (c) to make available a diet consistent with 

Plaintiffs’ religious traditions, and (d) to allow Plaintiffs to obtain religious counsel and 

guidance. 
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