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The American Civil Liberties Union and the ACLU of Rhode Island have filed a class-action lawsuit charging that the 
stateõs truancy court system is devoid of basic due process protections in violation of state and federal law. 
 

Filed in Rhode Island Superior Court against a number of state family court judges and officials of six school districts 
including Providence, the lawsuit charges that the truancy courts are frequently punitive in nature, and that truancy 
court magistrates threaten vulnerable children and their parents with baseless fines and imprisonment, remove children 
from the custody of their parents without legal justification, and fail to keep adequate records of court hearings. The 
lawsuit also charges that the court system disproportionately impacts children who have difficulty attending school or 
doing their schoolwork because of special education or medical needs.  

 

òThe truancy court system appears to have thrown the due process clause of the 
United States and Rhode Island Constitutions out the window and it is imperative 
that family court administrators and magistrates follow the law,ó said Robin L. 
Dahlberg, senior staff attorney with the ACLU. òPushing kids into the juvenile jus-
tice system is not the way to help at-risk youth graduate from high school, and in 
fact only increases the likelihood that they will ultimately end up in the criminal 
justice system.ó 
 

According to the lawsuit, filed on behalf of nine parents and their children, many of 
the students forced to appear before truancy courts have not, in fact, been willfully 
or habitually absent from school. Instead they include children unable to attend 
school regularly due to severe or chronic medical conditions and children whose se-
rious emotional conditions prevent full-time attendance. In some cases, they are chil-
dren who have missed almost no school days at all, but who have been put into the 
truancy court system for such infractions as not doing their homework. Some chil-

dren have been kept in the truancy court system for over two years without ever being given guidelines as to what they 
must do to be released from the courtõs supervision. 
 

The lawsuit charges that children with severe or chronic illness are forced to at-
tend school against the orders of their physicians, and that parents are subjected 
to harsh and unnecessary financial burdens by having to take their children to the 
doctor to document every single absence or needing to take time off work to at-
tend one truancy court hearing after another. As a result of their participation in 
this system, children have suffered anxiety, stress, humiliation and, in some cases, 
a deterioration of their grades and behavior.   
 

The court hearings themselves are riddled with constitutional problems, as judi-
cial officials, in violation of the law, fail to adequately inform children of the 
charges that are filed against them, fail to conduct preliminary investigations into 
the charges as mandated by law, fail to inform children of their constitutional 
rights, and conduct off-the-record conversations about the children with school 
officials and social workers. 
 

     Continued on page 3 

ACLU attorneys and plaintiffs. Back 
row L-R: paralegal Joshua Riegel and 
attorneys Amy Tabor & Yelena 
Konanova. Front row L-R: Elizabeth 
Boyer, Rozanne Thomasian & Debra-
lee Bowen. 



Seeking to halt a disturbing trend by public bodies of unlawfully meeting in pri-
vate to discuss legal-related matters, the RI ACLU has, for the second time in six 
months, filed an Open Meetings Act (OMA) lawsuit against a school committee 
for violating the lawõs provisions governing the holding of executive sessions. 
 

The lawsuit, filed against the East Providence School Committee, alleges that the 
committee illegally met in private on September 8, 2009 to allegedly discuss what 
it called a òPublic Comment Lawsuit.ó However, the ACLU lawsuit notes, òthere 
was not and never has been any ôPublic Comment Lawsuitõ filed against the Com-
mittee.ó In fact, when the ACLU filed an open records request to obtain copies of 
any documents related to this òlawsuit,ó the school committee responded that no 
such documents existed. 
 

Over the past several years, the School Committee has adopted and revised a se-
ries of policies directed at controlling public comment at their meetings. Many 
residents have raised objections to those policies. In April 2009, the Committee 
adopted a new policy, requiring people desiring to speak at Committee meetings 
to submit a formal written request at least one week prior to the meeting. This 
policy, like previous ones, generated significant controversy in the community.  
 
A few months later, after receiving a letter from the ACLU seeking background 
documents on its òpublic commentó policies, the Committee held its mysterious 
executive session to discuss a òpublic comment lawsuitó that apparently never 
existed. The ACLU suit alleges that there was no actual or threatened litigation 
over the Committeeõs òpublic commentó policy when the executive session was 
held, as demonstrated by the lack of any documents relating to any such litiga-
tion. 
 

The suit was filed by RI ACLU volunteer attorneys Howard Merten and Keith 
Fayan on behalf of both of the ACLU and East Providence resident and former 
state legislator Paul Moura, who has been critical of the school committeeõs 
òpublic commentó policies. The lawsuit, filed in R.I. Superior Court, seeks an or-
der declaring the school committeeõs executive session a violation of the open 
meetings law and directing the school committee to unseal the executive session 
minutes from that meeting. The suit also seeks an award of attorneysõ fees and 
imposition of a fine against the school committee for violating the law. 
 

Last August, the ACLU filed a similar suit, challenging a closed meeting the Bar-
rington School Committee held to discuss the merits of instituting a mandatory 
breathalyzer policy for all students attending school dances. Like East Provi-
dence, the school committee relied on the òlitigationó exemption to meet in pri-
vate, when at the time of the executive session there was no litigation pending or 
threatened and there was not even a specific policy in place that could have been 
challenged through litigation. Last month, R.I. Superior Court Judge Brian Stern 
denied the Barrington School Committeeõs motion to dismiss that suit. 
 

ACLU attorney Merten said: òThis case, much like the Barrington case, challenges 
the School Committeeõs claim that a secret executive session was necessary to 
discuss litigation that did not exist and has never been filed. The publicõs right to 
observe their elected officials at work is threatened by this type of misplaced reli-
ance on a narrow exception contained in the open meetings statute.ó 
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Our year-long 50th Anniversary 
Celebration kept us very busy in 
2009. The celebration may be over, 
but the civil liberties violations 
that have kept us busy for half a 
century show no sign of abating in 
2010. 
 
As youõll see in these pages, weõve 
been busy on all fronts, testifying 
and lobbying on dozens of bills at 
the State House, filing lawsuits on  
a range of issues, and hosting 
events throughout the state to 
help educate the community on 
various topics. 
 
More than anything, though, our 
lead story explains the crucial 
need for a strong ACLU presence. 
With help from the National of-
fice, we have filed a major class-
action lawsuit against the Truancy 
Court. The suit has generated a lot 
of attention and will, we hope, 
shake up a system that has com-
mitted grievous wrongs against 
thousands of students and families 
in the state, denying them some of 
the most fundamental rights that 
we would expect a judicial sys-
tem, of all entities, to respect. 
Weõve had a great response from 
others who have experienced Tru-
ancy Court first hand and who are 
grateful for our intervention, made 
possible by the generous support 
of our members.    

~Steven Brown 



òThe children of our state need to be afforded all of the 
rights and protections available to them under the law,ó 
said Steven Brown, executive director of the RI ACLU. 
òWe should be working to ensure that all of our kids are 
given every opportunity to succeed in school rather than 
simply dumping the most vulnerable of them into a puni-
tive and unconstitutionally implemented court system.ó 

 
The case of Jeremy Bowen, a 14-year-old at Westerly High 
School and one of the named plaintiffs in the lawsuit, ex-
emplifies the misuse of truancy proceedings against chil-
dren with disabilities. School officials filed a truancy peti-
tion against Jeremy in November, although he had been 
absent only twice and tardy no more than five times that 
year. The petition was filed only two months after he was 
integrated into mainstream classes after previously being 
in classrooms specifically designated for students with 
disabilities. When Jeremyõs mother raised the issue with 
Westerlyõs truant officer, she was informed that the peti-
tion had been filed against her son not because of ab-
sences but because of the difficulties he had been having 
with his schoolwork. In another case, a child who had 
missed many days of school due to hospitalizations and 
serious illness arising from his sickle cell anemia was 
threatened, along with his mother, with arrest and incar-
ceration if they did not attend a scheduled truancy court 
hearing. 
 
òWe are very concerned that so many children are being 
labeled 'truant' at hearings that deprive them and their 
parents of the most basic constitutional rights to a fair 
hearing,ó said Amy R. Tabor, a RI ACLU cooperating at-
torney with the firm of Hardy Tabor & Chudacoff. òIt vio-
lates the most fundamental notions of fairness and due 
process to allow the state to conduct what are essentially 
secret hearings with no stenographic or other record, es-
pecially when these are hearings at which children may be 
ordered into state custody, and at which parents and chil-
dren are placed in fear by repeated threats of fines and 

imprisonment for even minor infractions such as skipping 
detention, not 
completing home-
work, acting dis-
respectfully, or 
failing to provide 
a doctorõs note for 
every sickness-
related absence.ó   
 
The lawsuit seeks 
a preliminary in-
junction requiring 
an initial investi-
gation of truancy charges before petitions are filed; man-
dating the transcribing or reporting of all truancy court 
proceedings; and barring the truancy court from issuing 
orders against students and parents over whom it has no 
jurisdiction. The lawsuit also seeks declaratory and in-
junctive relief requiring the court and school officials to 
abide by basic constitutional and state statutory due 
process standards.  
 
Three days after the suit was filed, Family Court Chief 
Judge Jeremiah Jeremiah announced he would be retiring 
from the bench. Besides Jeremiah, the defendants in the 
case include the five Family Court judges who handle tru-
ancy court cases ð Patricia Asquith, Colleen Hastings, Ed-
ward Newman, Angela Paulhus and Thomas Wright ð 
and school officials in Providence, Westerly, Woonsocket, 
North Providence, Coventry and Cumberland.  
 
Attorneys on the case include Dahlberg and Yelena 
Konanova of the ACLU Racial Justice Program, Deborah 
N. Archer of New York Law School and ACLU of Rhode 
Island cooperating attorneys Tabor and Thomas W. Ly-
ons.  A hearing on the ACLUõs request for a preliminary 
injunction is expected to be held in the next month. 
 

The J. Joseph Garrahy Judicial Complex 
which houses the Rhode Island Family 
Court. 

 
Quick ACLU intervention helped Marriage Equality Rhode Island (MERI) proceed with planned political canvassing 
activities in Warwick and North Kingstown this past month. In both communities, police officials initially informed 
MERI that all of its canvassers had to register in advance and obtain permission in order to canvass under local ordi-
nances requiring registration of door-to-door òsolicitors.ó  
 
The ACLU advised officials in both municipalities that the ordinances were clearly inapplicable to groups like MERI 
that were not soliciting financial donations. In any event, the ACLU noted, to the extent the ordinances did apply to 
MERIõs canvassing activity, they were blatantly unconstitutional. The U.S. Supreme Court has made clear, the ACLU 
said, that individuals have a fundamental First Amendment right to canvass without having to register with the govern-
ment. After hearing from the ACLU, attorneys for the municipalities agreed that registration was not required. The can-



The Rhode Island ACLU has vigorously objected to an 
attempt by U.S. Immigration and Customs Enforcement 
(ICE) to be dropped from the federal lawsuit filed by the 
ACLU on behalf of the family of a detainee who died 
while in the custody of immigration officials at the Wyatt 
Detention Facility in Central Falls.   
 
Hiu Lui òJasonó Ng, the 34-year-old Chinese detainee, 
died in August 2008 after complaining for months to 
prison officials about being in excruciating pain.  Guards 
and medical personnel at Wyatt continually accused Ng 
of faking his illness and denied him medical care, and he 
was only diagnosed with terminal liver cancer and a bro-
ken spine less than a week before he died. 
 
The lawsuit claims that ICE had legal custody over Ng 
and knew of violations of his constitutional rights but did 
not act to stop them.  At a recent court hearing, however, 
a lawyer for ICE argued that the agency could not be held 
legally responsible for the way corrections officers, medi-
cal staff and prison officials at Wyatt treated Ng because 
ICE had contracted out the work to Wyatt and so it was 
their responsibility to provide care for Ng.   

Fidelma Fitzpatrick, one of the ACLU volunteer attor-
neys handling the lawsuit, countered that ICE knew, or 
should have known, about Ngõs medical condition.  In 
fact, ICE had received a letter from Ngõs attorney on July 
14, 2008 explaining Ngõs precarious medical condition 
and stating that requests for medical treatment had been 
repeatedly denied.   
 
The lawsuit claims that,  òDespite his obvious severe and 
debilitating medical condition, and the actual notice it 
had received of his health condition, ICE Officials or-
dered that Mr. Ng on July 30, 2008 travel to Hartford, 
Connecticut from Central Falls, Rhode Island. Given his 
serious and obvious medical condition, requiring Mr. Ng 
to make this trip represented cruel, inhumane, malicious 
and sadistic behavior on the part of ICE officials. These 
actions represented calculated harassment unrelated to 
any legitimate or legal purpose.ó  Ng died on August 6th, 
a week after this trip which, the ACLU believes, was de-
signed to coerce Ng into dropping his complaints. 
 
A decision from U.S. District Court Judge William E. 
Smith on ICEõs motion is expected shortly.   

City Drops Police Drug Testing Requirement 
A day after the RI ACLU sharply blasted a plan announced by Providence Mayor David Cicilline to òinstitute random 
drug testing in the Police Department effective immediately,ó the City backed down and scrapped the policy. The 
ACLU had argued that the proposal was òclearly illegaló and called it òsadly ironicó for the Department, òin the name of 
rooting out illegal activity by officers,ó to propose a policy that, if implemented, would itself be a crime.  
 
The Mayorõs proposal followed the arrest of three police officers who were charged in a sting operation with dealing 
drugs. According to reports, only one of them was suspected to be also using drugs. In order to protect the privacy and 
dignity of workers, Rhode Island has a very strict state law that authorizes drug testing of employees only on the basis 
of individualized suspicion of drug use on the job. 
 
Board of Elections Adopts New Recount Eligibility Rules, Dismisses Affiliate Concerns 
In case of a close ballot referendum vote, should only people who have spent a significant amount of money on the issue 
be allowed to seek a recount? That is the upshot of recent regulations adopted by the state Board of Elections over 
ACLU objections.  The new rules allow individuals and organizations to seek a recount only if they spent at least $1,000 
on a local ballot question with fewer than 1,000 votes cast, and up to a minimum of $50,000 on statewide referenda that 
generate 200,000 votes or more.  
 
In written testimony before the Board, the Affiliate argued that òdefining standing to request recounts based upon dol-
lars spent sends exactly the wrong message. It tells the average voter, or the homemaker or young voter who works on a 
particular issue about which they care deeply, that review of close elections is solely for those with money and influ-
ence.ó As for local referenda campaigns, the Affiliate noted that the rules could bar anyone from seeking a recount, since 
individuals or small organizations participating in such referenda were unlikely to spend more than small amounts of 
money.   
 
However, the Board rejected the ACLUõs concerns and adopted the regulations. The Affiliate is considering mounting a 
legal challenge to the new standards before the November elections. 



Legislation to stigmatize and humiliate 
the poor ñ by requiring welfare applicants to be drug-
tested and fingerprinted ñ was the subject of recent hear-
ings.  The ACLU and others raised a host of constitu-
tional, fiscal and public policy concerns about the bills. 
Fortunately, there appeared to be little interest in the pro-
posals from committee members.  

The ACLU 
testified against a bill greatly expanding the scope of 
criminal record checks performed on Department of Chil-
dren, Youth and Families employees and volunteers.  Un-
der the DCYF legislation, job applicants would undergo 
fingerprinting and a nationwide criminal check, which 
they would have to pay for. In addition, current employ-
eesõ past criminal records would be randomly checked and 
could lead to discipline and termination, no matter how 
long ago or how irrelevant the record. Further, unlike 
similar laws on the books which allow the employer only 
to learn if a personõs record includes a òdisqualifyingó of-
fense, this bill gives DCYF access to the entire criminal 
record, including arrests not followed by convictions. 
 

Surveys indicate that 20% 
of teenagers have engaged in òsexting,ó the practice of 
sending nude or semi-nude photos of oneself via cell 
phones or similar technology. The response: a bill from the 
Attorney General to drag these teens into Family Court 
and turn them into status offenders. Though the ACLU 
agrees that teens should be counseled against this prac-
tice, it should not be criminalized. The AG claimed the bill 
was designed to protect minors from child pornography 
charges, but the ACLU responded that the solution was to 
make clear that that law did not apply to this sort of con-
duct, not to turn it into a separate crime. Committee 
members seemed sympathetic to the ACLUõs arguments. 

For the second year in a row, thereõs a focus on 
whether to allow 18-20 year olds into nightclubs. These 
young adults, but adults nonetheless, are currently able to 
patronize alcohol-serving establishments, in part because 
the stateõs public accommodations law generally prohibits 
age discrimination against anyone 18 or older. The ACLU 
has argued that nightclubs that provide live entertain-
ment, dancing and similar activities should not be allowed 
to discriminate against young adults, and that the clubs 
have other  measures at their disposal to try to prevent 
illegal drinking. However, given recent stories of violence 
at a few downtown Providence establishments, the Gen-
eral Assembly is facing significant pressure from the city 
to pass a measure aimed at these young people.  
 

A liquor store owner who sells 
alcohol to a minor faces a $250 fine for a first offense. 
However, a major push is being made to amend the stateõs 
òsocial hostó law to subject teenagers under 21 to a six-
month prison sentence if they give alcohol to someone else 
also under the age of 21. The ACLU argued strenuously 
against the inequity of these bills. Although they are pur-
portedly designed to address underage òalcohol parties,ó 
the Affiliate noted that there are already a number of of-
fenses that teens can be charged with in those instances. 
Seeking to impose the same punishment on them as on a 
30-year-old who knowingly purchases alcohol at a store to 
give to a minor is, the ACLU argued, grossly unfair. The 
fate of the legislation remains uncertain. 
 

A bill from the 
Attorney Generalõs office has again been introduced and 
heard this year that would set enhanced and mandatory 
sentences for òcriminal street gangó activity.  Each year the 
bill is met with strong opposition from the ACLU and the 
Providence Youth Student Movement (PrYSM) because of 
its disproportionate impact on youth of color, and because 
the broadly defined òcriminal street gangó is so all-
encompassing that it would easily include non-gang mem-
bers. Though it has been introduced several years in a row, 
the bill has never passed out of committee.    
 

 
As this newsletter went to press, the General Assembly was on its spring break, meaning that the final two months of 
the session are approaching. However, virtually no bills have been voted on by committees yet, making it impossible to 
gauge what the major civil liberties battles are likely to be. Legislators took an unexpected week off in March due to the 
flooding, and then the Senateõs rejection just before the break of the Houseõs òsupplemental budgetó bill caused another 
major setback to any timely approach to the session. The week before spring break has usually served as the deadline for 
most committee action, but as a result of these developments, it seems the Assembly is prepared to hold many hearings 
and votes well after the deadline.  This is likely to lead to an even more hectic end to the session than usual.  And though 
the House made fair progress in scheduling hearings, the Senate is lagging far behind. 
 
In our last newsletter, we looked at many proactive civil liberties bills; in this edition weõll focus on some of the more 
problematic legislation thatõs been heard in committee thus far. 


